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DECLARATION OF COVENANTS, CONDITIONS

AND RESTRICTIONS FOR BARHAM PLACE SUBDIVISION

THIS DECLARATION is made on the date hereinafter set forth by DEN-MARK

CONSTRUCTION COMPANY, INC, a North Carolına corporation, hereinafter referred

to as "Declarant"

WHEREAS, Declarant is the owner of certain Property described hereinafter

located in Wake Forest Township, Wake County, and Harris Townshıp, Franklın County,

State of North Carolına; and

WHEREAS, the Property is a single family development approved by the

appropriate governmental authorities of Wake and Franklin Counties, North Carolına,

now known as Barham Place, and

WHEREAS, in accordance with such approved single-family development,

Declarant contemplates developing Barham Place as a residential development, and

WHEREAS, Declarant desires to impose pursuant hereto, easements, covenants,

conditions and restrictions upon all of the Property;

NOW, THEREFORE, Declarant hereby declares that all of the Property described

hereinafter shall be held, sold and conveyed subject to the following easements,

restrictions, covenants and conditions, which are for the purpose of enhancing and

protecting the value and desırability of, and which shall run with, the Property and be

binding on all parties having any right, title or interest in the Property or any part thereof,

their heirs, successors and assigns, and shall inure to the benefit of each Owner thereof.

Section 1. "Association" shall mean and refer to Barham Place Homeowners

Association, Inc, a North Carolına nonprofit corporation, its successors and assigns

Section 2. "Board of Directors" shall mean the elected body governing the

Association as provided by North Carolina corporate law.
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Section 3. "Bylaws" shall mean the duly adopted bylaws of the Association, as

may be amended from time to time.

Section 4 "Common Areas" shall mean those certain portions of the Property

(includıng any improvements thereto) owned by the Association for the common use and

enjoyment of the Owners, including any landscaping. The Common Areas shall include

any easement rights granted to the Association.

Section 5 "Declarant" shall mean and refer to DEN-MARK CONSTRUCTION

COMPANY, INC, a North Carolına corporation, its successors and assigns to whom the

rights of Declarant hereunder are expressly transferred, in whole or in part, and subject to

such terms and conditions as Declarant may impose in the transfer thereof

Section 6. "Entry Features" shall mean those portions of the Common Areas upon

which permanent identification signs or monuments shall be initially installed and erected

by Declarant at the various entrances of Barham Place, and upon conveyance of easement

rights to such portions of the Common Areas to the Association, the Entry Features shall

be maintained by the Association in accordance with this Declaration

Section 7. "Lot" shall mean and refer to any numbered or lettered plot of land

shown upon any recorded subdivision map of the Property which is intended for

residential purposes.

Section 8 "Lot in Use" shall mean and refer to any Lot on which a resıdential

structure has been fully constructed and is being or to be occupied as a residence

Section 9. "Member" shall mean and refer to every person or entity who holds

membershıp in the Association.

Section 10. "Owner" shall mean and refer to the record owner, whether one or

more persons or entities, of a fee simple title to any Lot which is a part of  the Property,

including contract sellers, but excluding those having such interest merely as securty for

the performance of an obligation.

Section 11. "Property" shall mean and refer to that certain real property more

particularly described on Exhibit A attached hereto and incorporated herein by this

reference.

ARTICLE II

PROPERTY
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The Property is hereby made subject to this Declaration and the Property shall be

owned, held, leased, transferred, sold, mortgaged and/or conveyed by Declarant, the

Association and each Owner subject to this Declaration and the controls, covenants,

conditions, restrictions, easements, development guidelines, charges and liens set forth in

this Declaration.

ARTICLE III

PROPERTY RIGHTS

Section 1. Owners' Easements or Enjoyment Every Owner shall have a right

and easement of enjoyment in and to and right of ingress and egress over the Common

Areas, which rights shall be appurtenant to and shall pass with the title to every Lot,

subject to the following provisions:

(a) the right of the Association to permit the charge of reasonable fees for the

enjoyment of any portion of the Common Areas,

(b) the right of the Association to suspend the voting rights during which any

assessment against his Lot remains unpaid,

(c) the right of  the Association to formulate, publish, impose and enforce

rules and regulations for the enjoyment of the Common Areas.

Section 2. Delegation of Use. Subject to Section 1 above, any Owner may

delegate, in accordance with the Bylaws, his rights of enjoyment in and to the Common

Areas, to the members of his family, his lawful tenants, or contract purchasers who reside

on such Owner's Lot, and to his guests, invitees and licensees.

Section 3. General Easements and Associated Undertakings All of the Property,

including Lots and Common Areas, shall be subject to such easements for private roads

or drives, public streets, water lines, sanitary sewers, storm drainage facılities, gas lines,

cable communication transmission, telephone and electric power lines and other public

utilities, whether above or below ground, as shall be established by the Declarant, by its

predecessor in title prior to the subjecting of the Property to this Declaration, or as shown

on any recorded subdivision map of any portion of  the Property. The Association shall

have the power and authority to grant and establısh upon, over, under and across the

Common Areas conveyed to it, such further easements as are requisite for the convenient

3
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use and enjoyment of the Property Sight easements, if any, as may be shown upon any

recorded subdivision map of the Property are hereby reserved by the Declarant

An easement is hereby established for the benefit of any agency or utility

performing any of the following services over all Common Areas and over an area of all

Lots within the Property five (5) feet from the right-of-way line of any street or roadway

established within the Property hereby or hereafter established for the setting, removal

and reading of  water and electricity meters, the maintenance and replacement of water,

electricity, sewer and drainage facılities. In addition thereto, an easement is hereby

established over all of the Property for the benefit of the County of Wake and the County

of Franklın and all other agencies and personnel performing any of  the following duties

and services for the fighting of fires, mail delivery, collection of garbage ambulance

services and police protection

Section 4. Title to the Common Areas The Declarant hereby covenants for

itself, its heirs and assigns that it will convey fee simple title or, as applicable, easement

rights for the Common Areas to the Association, free and clear of all encumbrances and

liens, except public streets, private roads or drives, utility easements and any use

restrictions of record, including this Declaration, upon completion by Declarant of any

initial improvements thereto, includıng landscaping.

Section 5. Entry Features. At all times during the term of this Declaration, the

Association shall maintain and/or improve any Entry Features created within the Property

in a  manner at least comparable to the initial creation and construction thereof

ARTICLE IV

MEMBERSHIP AND VOTING RIGHTS

Section 1 Every Owner of a Lot which is subject to assessment shall be a

Member of  the Association. Membership shall be appurtenant to and may not be

separated from ownership of a Lot which is subject to assessment.

Section 2. The Association shall have the following two classes of voting

membership.

Class A. Class A Members shall be all Owners, with the exception of the

Declarant, and shall be entitled to one vote for each Lot owned. When more than one

person holds an interest in any such Lot, all such persons shall be Members. The vote for
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such Lot shall be exercised as they determine, but in no event shall more than one vote or

a fractional vote be cast with respect to any Lot

Class B. The Class B Member shall be the Declarant and shall be entitled to two

(2) votes for each Lot owned. The Class B membership shall cease and be converted to

Class A membership on the happening of either of the following events, whichever

occurs earlier

(a) seventy-five percent (75%) of the Lots have been sold by Declarant, or

(b) on January 1, 2008.

ARTICLE V

COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of Assessments. The

Declarant, for each Lot owned within the Property, hereby covenants, and each Owner of

any Lot by acceptance of a deed therefor, whether or not it shall be so expressed in such

deed, is deemed to covenant and agree to pay to the Association' (1) annual assessments

or charges and (2) special assessments for capital improvements, such assessments to be

established and collected as hereinafter provided. The annual and special assessments,

together with interest, late charges, costs and reasonable attorneys' fees, shall be a charge

on the land and shall be a continuing lien upon the property against which each such

assessment is made. Each such assessment, together with interest, late charges, costs and

reasonable attorneys' fees, shall also be the personal obligation of the person(s) who was

the Owner of such property at the time when the assessment fell due The personal

obligation for delinquent assessments shall not pass to an Owner's successors in title

unless expressly assumed by them.

Section 2. Purpose of Assessments The assessments levied by the Association

shall be used exclusively to promote the welfare of the residents in the Property for the

improvement and maintenance of the Common Areas, including Entry Features, for the

establıshment of adequate reserves for the replacement of capital improvements, if any,

located within the Common Areas, payment of insurance premiums for contracts of

hazard and liability insurance on the Common Areas, and payment of local ad valorem

taxes or governmental charges, if any, on the Common Areas.
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Section 3. Maximum Annual Assessment. Untıl January I of the year

immediately following the conveyance of the first Lot to an Owner, the maxımum annual

assessment shall be Thirty and No/100 Dollars ($30 00) per Lot

(a) From and after January 1 of the year ımmedıately following the
conveyance of the first Lot to an Owner, the maxımum annual assessment

may be increased by the Association each year not more than ten percent

(10%) above the maximum assessment for the previous year without a

vote by the Members.

(b) From and after January 1 of the year immediately following the

conveyance of the first Lot to an Owner, the maxımum annual assessment

may be increased above ten percent (10%) by a vote of two-thırds (2/3) of

the appropriate and affected class of Members who are voting in person or

by proxy, at a meeting duly called for this purpose.

(c) The Board of Directors of the Association may fix the annual assessment

at an amount not in excess of the maxımum.

Section 4. Special Assessments for Capital Improvements. In addition to the

annual assessments authorized above, the Association may levy, in any assessment year,

a special assessment applicable to that year only for  the purpose of defraying, in whole or

in part, the cost of any construction, reconstruction, repair or replacement of a capital

improvement upon the Common Areas, provided, however, any such assessment shall

have the assent of two-thirds (2/3) of the votes of each appropriate and affected class of

Members who are voting in person or by proxy at a meeting duly called for this purpose

Section 5 Notice and Quorum for any Action Authorized Under Sections 3 and

4. Written notice of any meeting called for the purpose of taking any action authorızed

under Section 3 or 4 or this Article shall be sent to all Members not less than thirty (30)
days nor more than sixty (60) days in advance of the meeting. At the first such meeting

called, the presence of Members or of proxies entitled to cast sixty percent (60%) of all

the votes of each appropriate and affected class of membership shall constitute a quorum.

If the required quorum is not present, another meeting may be called subject to the same

notice requirement, and the required quorum at the subsequent meeting shall be one-half
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(1/2) of the required quorum at the preceding meeting No such subsequent meeting shall

be held more than sixty (60) days following the preceding meeting

Section 6. Uniform Rate of Assessment. Both annual and special assessments

must be fixed at a uniform rate for all Lots owned by each class of Member and annual

assessments may be collected on an annual, monthly or quarterly basıs; provided,

however, annual and special assessments for all Lots owned by Declarant and not

occupied as a residence shall be twenty-five percent (25%) of such assessments for other

sımılarly located Lots. Special assessments may be to the contrary, the Association shall

have the power, right and authority to issue a special assessment against any Lot and its

Owner if such Owner shall fail to reimburse the Association or the Declarant, as the case

may be, pursuant to the provisions of Article IX, Section 11 of this Declaration

Section 7 Date of Commencement of Annual Assessments: Due Dates The

annual assessments provided for herein shall commence and shall be due and payable as

to all Lots on the first day of the month following the platting of record of such Lot and

shall contınue on the first day of each calendar year thereafter. Such amount due and

payable on the first day of each such calendar year shall be as set forth and established

pursuant to Section 3 of  this Article. The first annual assessment applicable to a Lot shall

be adjusted according to the number of months remaining in the calendar year There

shall be paid at the time of the initial sale of each Lot by the Owner acquiring such Lot an

amount equivalent to at least two (2) months' assessments in order to provide a working

capital fund for the initial months of the Association's operations For the purpose of

establishing such working capital fund, a sale by Declarant to a purchaser who intends

solely to acquire such Lot in order to construct a resıdential dwelling structure thereon for

resale purposes shall not be considered the inıtial sale, provided, however, the sale at

which time a Lot shall become a Lot in Use shall be considered the initial sale for such

purpose. Amounts paid into such fund shall be in addition to and shall not be considered

as advance payment of any portion of the annual assessment The Board of Directors

shall fix the amount of the annual assessment against each Lot at least thirty (30) days in

advance of each annual assessment period. Written notice of the annual assessment shall

be sent to every Owner subject thereto. The due date shall be as previously set forth

herein, unless otherwise established by the Board of Directors The Association shall,
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upon demand, and for a reasonable charge, furnish a certificate signed by an officer of  the

Association setting forth whether the assessments on a specified Lot have been paid A

properly executed certificate of  the Association as to the status of assessments on a Lot is

binding upon the Association as of the date of its issuance

Section 8. Effect of Nonpayment of Assessments. Remedies of  the Association.

Any assessment not paid within thırty (30) days after the due date shall bear interest from

the due date at the rate of ten percent (10.0%) per annum and shall be subject to a late

charge of Twenty Five and No/100 Dollars ($25 00). The Association may bring an

action at law against the Owner personally obligated to pay the same for such delinquent

assessment, interest, late charges, costs and reasonable attorneys' fees of any such action,

or foreclose the lien against the Lot. For purposes of this Section 8, the amount of

delınquent assessment, plus accrued interest and late charges shall be considered

evidenced by this Section 8 and, therefore, evidence of indebtedness shall exist hereby

No Owner may waive or otherwise escape liability for the assessments provided for

hereın by nonuse of the Common Areas or abandonment of his Lot

Section 9. Subordınation of the Lien to Mortgages. The lien of  the assessments

provided for herein shall be subordınate to the lien of any first mortgage Sale or transfer

of any Lot shall not affect the assessment lien. However, the sale or transfer of any Lot

pursuant to mortgage foreclosure or any proceeding in lieu thereof, shall extinguish the

lien of such assessments as to payments which became due prior to such sale or transfer.

No sale or transfer shall relieve such Lot from lıability for any assessments thereafter

becoming due or from the lien thereof.

ARTICLE VI

INSURANCE

Section 1 Ownership of Policies. Contracts of insurance upon the Common

Areas shall be purchased by the Association for the benefit of the Association. The

Association may reevaluate its coverage from time to time and may provide, subject to

Section 2 of this Article, for such insurance coverage as it deems appropriate

Section 2. Coverage. All improvements and personal property included in the

Common Areas shall be insured in an amount equal to at least one hundred percent

(100%) of their insurable replacement value as determined annually by the Association
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with the assistance of the insurance company underwriting the coverage Such coverage

shall provide protection against loss or damage by fire and other hazards covered by a

standard extended coverage endorsement and such other risks as from time to time shall

be customarily covered with respect thereto

Section 3. Fidelity Insurance or Bond. All persons responsible for or authorized

to expend funds or otherwise deal in the assets of the Association shall first be bonded by

a fidelity insurer to indemnify the Association for any loss or default in the performance

of their duties in an amount equal to at least one-half (1/2) the annual assessment plus

reserves accumulated.

Section 4. Premiums Premiums for contracts of insurance purchased by the

Association shall be paid by the Association and charged ratably to the Owners as an

assessment according to the provisions of Article IV above.

Section 5. Proceeds All contracts of insurance purchased by the Association

shall be for the benefit of the Association and its mortgagees, if any, as their interests

may appear, and the Owners, and shall provide that all proceeds thereof shall be payable

to the Association as insurance trustee under this Declaration The sole duty of the

Association as insurance trustee shall be to receive such proceeds as are paid and to hold

the same in trust for the purposes stated herein.

Section 6. Distribution of Insurance Proceeds Proceeds of contracts of insurance

received by the Association as insurance trustee shall be distrıbuted to or for the benefit

of the beneficiary or beneficiaries thereof in the following manner.

(a) The proceeds shall be paid first to defray the cost of reconstruction and

repair of casualty or liability so covered

(b) Any expense of the insurance trustee may be paid from proceeds after

payment of reconstruction or repair expenses or liability Any proceeds

remaining thereafter shall be distributed to the beneficiary or beneficiaries

of the trust.

ARTICLE VII

ARCHITECTURAL AND APPEARANCE CONTROL

Section 1. General Anything contained in this Declaration which may be

construed to the contrary notwithstanding, no tree removal, site preparation on any Lot or
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change in grade or slope of any Lot or erection of buildings or exterior additions or

alterations to any buildıng situated upon the Property or erection of or changes or

addıtions in fences, hedges, walls and other structures, or construction of any swimming

pools or other Improvements, shall be commenced, erected or maintained on any Lot

until the architectural control committee appointed as hereinafter provided (the

"Archıtectural Control Committee"), has approved the plans and specifications therefor

and the location of such Improvements

Section 2. Composition. For so long as Declarant owns one or more Lots,

Declarant shall annually appoint the members of the Architectural Control Committee,

which will be composed of three (3) individuals, each generally famıliar with residential

and community development design matters and knowledgeable about the Declarant's

concern for a high level of taste and design standards withın Barham Place In the event

of the death or resignation of any member of  the Architectural Control Committee,

Declarant, for so long as it has the authority to appoint the members of the Architectural

Control Committee, and thereafter, the remaining members of the Architectural Control

Committee, shall have full authority to designate and appoint a successor No member of

the Architectural Control Committee shall be liable for claims, causes of action or

damages (except where occasioned by gross negligence or willful misconduct of such

member) arising out of services performed pursuant to this Declaration Upon final

termination of Declarant's membership in the Association, the Board of Directors of the

Association shall appoint the members of the Architectural Control Committee on an

annual basıs. At any tıme Declarant may elect not to appoint the members of  the

Architectural Control Committee and may assıgn this right to the Board of Directors of

the Association.

Section 3. Procedure No Improvement of any kind or nature shall be erected,

remodeled or placed on any Lot until all plans and specifications therefor and a site plan

therefor have been submitted to and approved in writing by the Architectural Control

Committee, as to.

(1) quality of workmanshıp and materials, adequacy of site dimensions,

adequacy of structural design, and facing of main elevation with respect to

nearby streets

10
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(11) conformity and harmony of the external design, color, type and

appearance of exterior surfaces,

(111) location with respect to topography and finished grade elevation and effect

of location and use on neighboring Lots and improvements situated

thereon and drainage arrangement; and

(1v) the other standards set forth within this Declaration (and any amendments

hereto) or as may be set forth within bulletıns promulgated by the

Architectural Control Committee, or matters in which the Architectural

Control Committee has been vested with the authority to render a final

interpretation and decision.

Any modification or change to the Architectural Control Committee approved set

of plans and specifications must again be submitted to the Architectural Control

Committee for its inspection and approval. The Architectural Control Committee's

approval or disapproval, as required herein, shall be in writing.

The Architectural Control Committee may, but shall not be so required, from time

to tume publish and promulgate architectural standards bulletins which shall be fair,

reasonable and uniformly applied in regard to the Lots and shall carry forward the spirıt

and intention of these covenants, conditions and restrictions Although the Architectural

Control Committee shall not have unbridled discretion with respect to taste, design and

any standards specified herein, the Architectural Control Committee shall be responsive

to technologıcal advances or general changes in architectural designs and materials and

related conditions in future years and use its best efforts to balance the equities between

matters of taste and design (on the one hand) and use of private property (on the other

hand). Such bulletins, if any, shall supplement these covenants, conditions and

restrictions and are incorporated herein by reference.

Section 4. Jurisdiction. The Architectural Control Committee is authorized and

empowered to consider and review any and all aspects of the construction of any

Improvements on a Lot which may, in the reasonable opinion of the Architectural Control

Committee, adversely affect the living enjoyment of one or more Owners or the general

value of the Property.

11
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Section 5. Enforcement.&The Architectural Control Committee and/or the

Association shall have the specific, nonexclusive right (but not obligation) to enforce the

provisions contained in this Article and/or to prevent any violation of the provisions

contained in this Artıcle by  a proceeding at law or in equity against the person or persons

violating or attempting to violate any such provisions contained in this Article

Section 6. Definition of "Improvement". The term "Improvement" shall mean

and include all buildings, storage sheds or areas, roofed structures, parking areas, loadıng

areas, trackage, fences, walls, hedges, mass plantings, poles, driveways, ponds, lakes,

changes in grade or slope, site preparation, swimming pools, tennis courts, signs, exterior

illumınation, changes in any exterior color or shape and any new exterior construction or

exterior improvement exceeding $1,000.00 in cost which may not be included in any of

the foregoing The definition of Improvement does not include shrub or tree

replacements or any other replacement or repair of any magnitude which ordınarıly

would be expensed in accounting practice and which does not change exterior colors or

exterior appearances. The definition of Improvements does include both orgiınal

Improvements and all later changes to Improvements

Section 7 Failure of the Architectural Control Committee to Act If  the

Architectural Control Committee fails to approve or disapprove any plans and

specifications and other submittals which conform (and which relate to Improvements

which will conform) with the requirements hereof or to reject them as being inadequate

or unacceptable within thirty (30) days after submittal thereof, it shall be conclusively

presumed that the Architectural Control Committee has approved such conforming plans

and specifications and other submittals If plans and specifications or other submittals are

not sufficiently complete or are otherwise inadequate, the Architectural Control

Committee may reject them as being inadequate or map approve or disapprove part,

conditionally or unconditionally, and reject the balance

Section 8. Limitation of Liability. Neither the Architectural Control Committee

nor the members thereof  nor Declarant shall be lable in damages or otherwise to anyone

submitting plans and specifications and other submittals for approval or to any Owner by

reason of mistake of  judgment, negligence, except for gross negligence, or nonfeasance

12
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arising out of or in connection with the approval or dısapproval or failure to approve or

disapprove any plans or specifications.

Section 9 Miscellaneous No member of the Architectural Control Committee

shall be entitled to compensation for services performed pursuant to this Article. The

Association shall reimburse members of the Architectural Control Committee for

reasonable out-of-pocket expenses.

ARTICLE VIII

USE RESTRICTIONS

Section 1 Rules and Regulations. The Board of Directors of the Association

shall have the power to formulate, amend, publish and enforce reasonable rules and

regulations concerning the use and enjoyment of each Lot and the Common Areas.

Section 2 Use of Property No portion of the Property shall be used except for

residential purposes incidental or accessory thereto Each Lot shall be occupied and/or

used as follows.

1. Each Lot, but not to include Common Areas, will be used for residential

purposes only, and each Lot shall constitute a building site No dwelling shall be erected,

altered, placed or permitted to remain on any building site other than one detached, single-

famıly dwelling not to exceed two and one half stories in height and an attached garage for

not less than two cars. More than one Lot may be used as one building site if approved in

writing by Owner, or such other person designated by Owner

2 Each dwelling shall have a heated, enclosed ground floor area as follows if

one story, at least 2000 square feet; if one and one-half stories, at least 2400 square feet, and

if two or more stories, at least 2800 square feet Heated, enclosed ground floor area shall

not include unfinished basements, open porches, breeze-ways, screened porches, garages,

walk-up attics, carports, steps, stoops

3. No dwelling or other approved structure shall be located on any Lot site

nearer to any property line than allowed by County regulations. For the purpose of this

covenant, eaves, steps and open porches shall not be considered as part of the building,

PROVIDED, however, that this shall not be construed to permit any portion of a dwelling

on a Lot site to encroach upon another Lot site.

13
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4. Any vehicle which has advertising of any type whether a display, a name or

logo painting on the vehicle, an attached sign, or otherwise, must be parked in the garage, in

the rear of the residence or behind a screen so that such vehicle cannot be seen from the

street. Absolutely no vehicles, boats or any other type of personal property shall be placed

in the front or side yard of any residence with a "for sale" sign upon it, any other such sign,

or information which might indicate that the property is for sale

5. Any boats, motor homes, or campers must be kept inside garage, at the rear

of the house, or kept behind a screening so that they are not visible from the street No

boats, motorhomes or camper units whatsoever may be kept in the front yard of the

dwelling. Any camper, boat, motorhome, car truck or other vehicle must be used regularly

and be in operational use If not used regularly and kept in operational use, it shall not be

kept in the subdivision. Any boat, motorhome, or camper kept outside on the Lot shall be

enclosed in a screening so that it is not readıly visıble from Lots beside or behind the Lot

upon which the unit is being kept

6. No noxious or offensive trade or activity shall be carried on upon any Lot,

nor shall anything be done thereon which may be or become any annoyance or nuisance to

the neighborhood. No signs or billboards shall be erected or maintained on the premises

other than real estate signs No trade materials or inventores may be stored on the premises

No busıness activity or trade of any kind shall be conducted on any Lot except that an office

may be maıntained in a residence if there is not client or customer traffic to the office.

7. No shelter of a temporary or permanent character such as a mobile home,

trailer, basement, tent, shack, garage or barn shall be used on any Lot at any time as a

residence, either temporarly or permanently. No trailer, modular or mobile home shall be

placed on any building site covered by these covenants

8. Easements for installation and maintenance of utilities and drainage facilities

are reserved as shown on the recorded plat and over the front and rear ten feet of each Lot

and five feet on each side line unless these are in excess of such distances on recorded plats,

in which case the plats shall control Within these easements, no structure, planting, or other

material shall be placed or permitted to remain which may damage or interfere with the

installation and maintenance of utilities and drainage facihties, or which may change the

direction or flow of drainage channels in the easements. The easement area of each Lot and
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all improvements in it shall be maintained continuously by the Owner of the Lot, except for

those improvements for which a public authority or utility company is responsible In the

event that any Owner of two or more adjacent Lots shall prepare plans for the construction

of a house on the line separating two or more such Lots, then the easement along this Lot

line shall become void.

9 No animals, livestock or poultry of any kind shall be raised, bred or kept on

building site, except that dogs, cats or other household pets may be kept, provided that they

are not bred or maintaned for any commercial purposes. Owners with dogs, cats or other

household pets will be responsible for their anımals and will insure that they are not a

nuisance to other Lot owners. Notwithstanding this restriction, horses may be kept on any

Lot which exceeds three acres in sıze. However, no Lot may contain more horses than one

horse per every acre within the Lot, excluding any acreage for water

10 No Lot or portion thereof shall be dedicated or used for a public street unless

approved by Owner.

11. Adequate off street parking shall be provided by the Owner of each Lot for

the parking of automobiles owned by such Owner, and Owners of Lots shall not be

permitted to park their automobiles, boats, campers, travel trailers or any other vehicles on

the streets in the subdivision.

12. All telephone, electric and other utility lines and connections between the

maın utılity lines and residence and other buıldıngs located on each Lot shall be concealed

and located underground so as not be visible

13. Declarant shall install a well and ırrigation system for the entry way of the

subdivision. As determined by Declarant, Lot Owners will be required to pay the local

utility company (or companies) a proportionate monthly service charge for the irrigation

system and well maintenance In addition, Declarant reserves the right to subject each Lot to

a contract with the local utility company for street lighting.

14. Roads constructed in all phases of this subdivision shall be maintained by the

Declarant until the State of North Carolına takes over the streets for maintenance

15 Each Lot must have a driveway which extends at least 75 feet from the

property line located at the street. The first seventy-five feet of driveway measured from the

road must be exposed aggregate. The remainder may be asphault, concrete or exposed
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aggregate Each driveway must be at least 16 feet in width at the road and no less than 10

feet in width at all other portions of the driveway. To the extent that any portion of this

paragraph conflicts with the terms of paragraph 3 herein, paragraph 3 shall be deemed to

prevail, and the driveway length requirements shall be adjusted to accommodate the

provisions of paragraph 3.

16 The exterior walls of each dwelling, its garage and any outbuildıng approved

by the Architectural Control Committee as set forth herein shall be made of stone, brick,

wood or Hardiplank or equivalent cement-based sidıng. Vinyl may be used as long as a

sample to be used showing quality, design and color is submitted to the Architectural

Control Committee and approved in writing

17 Declarant reserves a sign easement upon Lots 1 and 78 as set out on the map

of the subdivision This easement shall be conveyed to the Association as hereinbefore set

forth.

18 Any mailbox or newspaper tube shall be only as prescribed by the

Architectural Control Committee. It is the intention of the Committee to create a standard

design to be used by all residences in the subdivision. The mailbox and newspaper tube

shall be located at the site as set by the Architectural Control Committee

19 During construction of the dwelling or any other type of construction being

carried out on a Lot, any damage caused by such construction must be cleaned up and repaid

by the party causing it. Any mud clods or other debris which get into the right-of-way area

of a street must be cleaned up within 48 hours. During construction on any Lot, there shall

be a gravel area of at least 40 feet in length leading from the street onto said Lot, this gravel

area being the entrance to the Lot, in order to prevent mud and other debrs from being

tracked into the street During construction on any Lot, the Owner shall keep all

construction vehicles off the shoulder of  the road. During construction, the Lot Owner may

burn trash in trash barrels only if a safe distance from neighboring houses and such burning

does not constitute a disregard for any local buildıng or fire codes

20. Each Lot Owner shall keep his Lot free of tall grass, undergrowth, dead

trees, trash and rubbish. Such Lots shall be mantained so as to present a pleasıng

appearance. In the event an Owner does not properly maintaiın his Lot as set forth in this

paragraph, the Architectural Control Committee has the right to do whatever work is
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required to give the Lot a pleasing appcarance with any such cost incurred in doing this

being the liability of the owner of the Lot

21 There shall be no more than two yard sales per year for any one Lot in the

subdivision. Any such yard sale shall not extend longer than six hours on the day it is held

22. Except as outlined in Paragraph 19 herein, there shall be no burning of trash

in the subdivision. All garbage and other refuse must be kept in stable, sanitary containers,

and said containers shall be cleaned on a regular basıs Such garbage and refuse must be

picked up and disposed of at least weekly Storage facihties for garbage, trash and other

refuse shall be out of sight of streets in the subdivision, either by placing such receptacles in

the rear of the residence or providing  a screening for them

23. Motorbikes, go-carts and any other motorized vehicles must use only the

paved streets of the subdivision Any use of the shoulders of the paved streets by motorzed

vehicles is expressly prohibited Any type of motorızed vehicle that produces excessively

loud noises shall not be allowed in the subdivision.

24. Any hobbies regularly conducted on any Lot shall not be a nuisance to the

neighbors. Separate buildings for hobbies shall be constructed only when approved by the

Architectural Control Committee If a detached building is used mainly for a hobby, the

Architectural Control Committee shall consider the type of hobby during the approval

process. Any hobby which produces a product for sale is expressly prohibited.

ARTICLE IX

GENERAL PROVISIONS

Section 1 Enforcement The Association, Declarant or any Owner shall have the

right to enforce, by any proceeding at law or in equity, all restrictions, conditions,

covenants, reservations, liens and charges now or hereafter imposed by the provisions of

this Declaration. Failure by the Association, Declarant or any Owner to enforce any

covenant or restriction herein contained shall in no event be deemed a waiver of  the right

to do so thereafter.

Section 2 Enforcement Costs Should any proper party undertake a legal

proceeding to enforce a violation or breach of any of  these restrictions, such party shall be

reimbursed for any legal expenses, court costs or other financial obligations undertaken in

17
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ANNEXATION OF ADDITIONAL PROPERTY KNOWN AS

BARHAM PLACE SUBDIVISION

LOTS 80-99 AND LOTS 101-105, BOOK OF MAPS0AIAAQE*QRA 2005, Pg. 262A, B,C
FRANKLIN COUNTY REGISTRY

AND LOTS 80-99 AND LOTS 101-105, BOOK OF MAPS 280KPAG 2005, Pg. 1837-
WAKE COUNTY REGISTRY 1839

TO THE DECLARATION OF BARHAM PLACE SUBDIVISION

THIS ANNEXATION OF ADDITIONAL PROPERTY TO THE DECLARTION OF COVENANTS,

CONDITIONS AND RESTRICTIONS is entered into this 10 day осTUBER 2005 by DEN-MARK

CONSTRUCTION COMPANY, INC. (hereinafter called "DECLARANT")

WITNESSETH:

WHEREAS, DECLARANT, by Declaration of Covenants, Conditions, and Restrictions for BARHAM

PLACE, as filed on November 30, 2001, in the Office of the Register of Deeds of Franklin County, North Carolina,

and recorded in Book 1243, Page 462 of said office, and filed on December 7, 2001, in the Office of the Register of
Deeds of Wake County, North Carolina, and recorded in Book 9197, Page 89, of said office, submitted certain real

property to the provisions of said Declaration of Covenants, Conditions and Restrictions; and

WHEREAS, for the mutual benefit of all homeowners, present and future, of said lots in the below described

Tracts I and II, Declarant desires to subject said lots as referenced below to Restrictive Covenants recorded in Book

1243, Page 462, Franklin County Registry and Book 9197, Page 89, Wake County Registry.

TRACT I:

Being all of Lots 80-99 and 101-105 of Barham Place Subdivision as shown

on plat recorded in Book of Maps 200xxRagе19хWNиуеgisxx 2005, Pages 1837 through
1839, Wake County Registry.
TRACT II:

Being all of Lots 80-99 and 101-105 of Barham Place Subdivision as shown

plat recorded in Book of Maps 200kRagexsAx FraxkikawxReя 2005, Pages 262A, B, & С,
Franklin County Registry.

NOW THEREFORE, Declarant does hereby declare that all of the properties referred to above shall be

held, sold and conveyed subject tot hose easements, restrictions, covenants and conditions which are for the

purpose of protecting the value and desirability of, and which shall run with the real property and be binding on al!

parties having any right, title or interest in the described properties or any part thereof, their heirs, successors and
assigns, for the term of these covenants as set forth therein, and hall inure to the benefit of each hold thereof, and

which are recorded in Book 1243, Page 462, Franklin County Registry and Book 9197, Page 89, Wake County
Registry.

THIS DOCUMENT IS BEING RE-RECORDED TO CORRECT THE MAP BOOK AND PAGE NUMBERS.
I AM THE ATTORNEY WHO PREPARED THIS DOCUMENT.

imon S. Waver
JAYES S. WARREN, ATTORNEY

IN WITNESS WHEREOF, the DECLARANT has executed this instrument the year and day first above

L:IREFORMSIRESTCOVbarham place annexation.rtf Page 1 of 2
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written.

NORTH CAROLINA

WAKE COUNTY

DEN-MARK CONSTRUCTION COMPANY, INC.

Vice-president

I,  a Notary Public of the County and State aforesaid, certify that ME BoWDY
personally came before me this day and acknowledged that he is

iepresident of Den-mark, INC., a North Carolina corporation and that by authority duly given and as the act

of the corporation, the foregoing instrument was signed in its name by its uce President.

Witness my hand and oficial stamp or seal this day of totr

My commission expires:0313-10

AnanchDowdle
Notary Public

Pake CoOWDWARREN...
OTARY
PUBLIC
PIRES

ORTH CAROLIN
IN
A"

2005.

L:AREFORMSIRESTCOV\barham place annexation.rtf Page 2 of 2
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enforcing these covenants against the violating party. It is the intention that anyone

violating these covenants pay for any expenses undertaken by a proper party in seeing that

these covenants are enforced. The violating party must be given a written notice of a

violation and given ten days to correct such violation

Section 3 Severabılity. Invalidation of any one of these covenants or restrictions

by judgment or court order shall in no way affect any other provisions which shall remain

in full force and effect

Section 4. Effect and Amendment The covenants, conditions and restrictions of

this Declaration shall run with and bind the Property for a term of twenty (20) years from

the date this Declaration is recorded, after which time they shall be automatically

extended for successive periods of ten (10) years. This Declaration may be amended

during the first twenty (20) year period by an instrument approved by not less than sıxty-

six and two-thirds percent (66.67%) of  the Lot Owners, and thereafter by an instrument

approved by not less than seventy-five percent (75%) of the Lot Owners

Notwithstanding these provisions, this Declaration may be amended by the Declarant

only without the approval of any Lot Owners, as long as one Lot within the Property 1s

owned by Declarant. Any amendment must be recorded.

Section 5. Amendment Form If any amendment to these covenants, conditions

and restrictions is so approved, each such amendment shall be delivered to the Board of

Directors of the Association. Thereupon, the Board of Directors shall within thirty (30)

days, do the following:

(a) Reasonably assure itself  that the amendment has been valıdly approved by

the Owners of the requred number of Lots (For this purpose, the Board

may rely on its roster of Members and shall not be required to cause any

title to any Lot to be examıned).

(b) Attach to the amendment a certification as to its validity, which

certification shall be executed by the Association in the same manner that

deeds are executed. The following form of certification is suggested

CERTIFICATION OF VALIDITY OF AMENDMENT TO COVENANTS
CONDITIONS AND RESTRICTIONS FOR BARHAM PLACE

18
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By authorıty of its Board of Directors, Barham Place Homeowners Association,

Inc hereby certifies that the following instrument has been duly approved by the

Owners of _ percent of the Lots of Barham Place and is, therefore a

valıd amendment to the existing covenants, conditions and restrictions of Barham

Place Subdivision.

This the day of

BARHAM PLACE HOMEOWNERS ASSOCIATION, INC.

By
Presıdent

(c) Immedıately, and within the thirty (30) day period aforesaid, cause the

amendment to be recorded in the Wake and Franklın County Registries.

All amendments shall be effective from the date of their recordation in the Wake

and Franklin County Registries, provided, however, that no such instrument shall be valıd

untıl it has been indexed in the name of the Association in each Registry When any

instrument purporting to amend the covenants, conditions and restrictions has been

certified by the Board of Directors, recorded and indexed as provided by this Section, it

shall be conclusively presumed that such instrument constitutes a valıd amendment as to

all persons thereafter purchasing any Lots

Section 5 Contract Rights of Association As long as there is a Class B

membership, any contract entered into by or on behalf of the Association shall contain a

provision giving the Association or the other party thereto the right to terminate such

contract upon the giving of not more than thirty (30) days written notice to the other party

or parties.

Section 6. Lender's Notice. Upon written request to the Association, identifying

the name and address of the holder, insurer or guarantor and the Lot number or address,

any mortgage holder, insurer or guarantor will be entitled to timely written notice of

(a) Any condemnation or casualty loss that affects either a material portion of

the project or the Lot securing its mortgage

(b) Any sıxty (60) day delınquency in the payment of assessments owed by

the Owner of the Lot on which it holds the mortgage
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(c) A lapse, cancellation or material modification of any insurance policy or

fidelity bond maintained by the Association

(d) Any proposed action that requires the consent of a specified percentage of

mortgage holders

(e) The Association's financial statement for the immediately preceding fiscal

year

Section 7. Duty of Maintenance. The Owner of each Lot in the Property shall

have the duty and responsibility, as such Owner's sole cost and expense, to keep that part

of  the Property so owned, including Improvements, ground and drainage easements or

other rights-of-way incident thereto, in accordance with the terms and provisions of the

Declaration and in a well-maintained, safe, clean and attractive condıtion at all times

Such maintenance includes, but is not limited to, the following

(1) Prompt removal of all litter, trash, refuse and waste;

(2) Lawn mowing on a regular basıs,

(3) Tree and shrub pruning;

(4) Watering by means of a lawn sprinkler system or hand watering as

needed;

(5) Keеping exterior lighting and mechanical facilities in working order,

(6) Keeping lawn and garden areas alive;

(7) Removing and replacing any dead plant material;

(8) Keeping vacant land well-maintained and free of trash and weeds;

(9) Keeping parking areas and driveways in good repair;

(10) Complying with all governmental health and police requirements,

(11) Repainting of Improvements, and Repair of exterior damage to

Improvements

Section 10. Enforcement. If any such Owner or occupant has failed in any of the

duties or responsibilities of such Owner as set forth in Article IX, Section 7 of this

Declaration, then the Board of Directors of the Association or Declarant may give such

person written notice of such failure and such person must withın ten (10) days after

receiving such notice (which notice shall be deemed to have been received upon deposıt

in an official depository of the United States mail, addressed to the party to whom it is
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intended to be delivered, and sent by certified maıl, return receipt requested), perform the

care and maintenance required or otherwise perform the duties and responsıbılities of

such Owner Should any such person fail to fulfill this duty and responsıbility within

such period, then the Association, acting through its authorized agent or agents, or the

Declarant, acting through its authorized agent or agents, shall have the right and power to

enter onto the premises and perform such care and maintenance without any lıability for

damages for wrongful entry, trespass or otherwise to any person. The Owner of a Lot on

which such work is performed shall be liable for the cost of such work together with

interest on the amounts expended by the Association or the Declarant in performing such

work computed at the highest lawful rate from the date(s) such amounts are expended

untıl repaid to the Association or the Declarant, as the case may be, and for all costs and

expenses incurred in seeking the compliance of such Owner with his duties and

responsıbılities hereunder and shall reimburse the Association or the Declarant, as the

case may be, on demand for such costs and expense (including interest as above

provided) If such Owner shall fail to reimburse the Association or the Declarant, as the

case may be, within thırty (30) days after maıling to such Owner of a statement for such

costs and expense by the Association or Declarant, the Association may issue a special

assessment against such Owner pursuant to Article V, Section 6 of this Declaration

Notwithstanding anything contained in this Section 8 which may be construed to the

contrary, maintenance by Declarant or the Association, as the case may be, of the area

within the landscape easement created in Article III, Section 8 of the Declaration shall

not subject an Owner to any reimbursement obligation or liability hereunder

Section 11 OBLIGATION TO IMPROVE PROPERTY AND WAIVER

THEREOF IF ANY OWNER (OR ITS SUCCESSORS OR ASSIGNS) OF A LOТ

DOES NOT, WITHIN THREE (3) YEARS AFTER CONVEYANCE OF TITLE TO

SUCH LOT FROM DECLARANT, OBTAIN A PERMIT TO BEGIN THE

CONSTRUCTION OF A PERMANENT RESIDENCE ON SUCH LOT AND WHICH

IS APPROVED BY THE ARCHITECTURAL CONTROL COMMITTEE,

DECLARANT SHALL HAVE AN OPTION (BUT NOT AN OBLIGATION) ТО

REPURCHASE SUCH LOT FOR A CASH PRICE EQUAL TO THE PURCHASE

PRICE PAID TO DECLARANT FOR SUCH LOT. THIS OPTION TO REPURCHASE
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MUST BE EXERCISED IN WRITING WITHIN SIX (6) MONTHS AFTER THE

EXPIRATION OF THE ABOVE-REFERENCED THREE (3) YEAR PERIOD

CLOSING OF THE REPURCHASE SHALL TAKE PLACE WITHIN NINETY (90)

DAYS AFTER THE EXERCISE OF THE OPTION TO REPURCHASE AND SHALL

BE HELD AT THE OFFICE OF THE DECLARANT. THE SUBJECT LOT SHALL

BE RECONVEYED TO DECLARANT BY GENERAL WARRANTY DEED

SUBJECT ONLY TO THE EXCEPTIONS TO TITLE INCLUDED IN THE DEED

FROM DECLARANT TO THE PURCHASER OF SUCH LOT FROM DECLARANT

AND SUCH OTHER EXCEPTIONS, IF ANY, AS DECLARANT MAY

SPECIFICALLY APPROVE IN WRITING AT THE CLOSING OF SUCH SALE.

IN WITNESS WHEREOF, the undersigned, being the Declarant herein, has

hereunto caused this Declaration to be executed, this 29 day of Nou
2001

DEN-MARK CONSTRUCTION
COMPANY, INC.,

A North Carolına Corporation

Docdy
ViCE- President

22



BK 1243PG0484, 554

NORTH CAROLINA

COUNTY OF WAKE

I, a Notary Public of the County and State aforesaid, certify that
ME Dowdy __, personally came before me this day and

acknowledged that he isPresident of DEN-MARK CONSTRUCTION COMPANY,

INC, a North Carolina corporation, and that by authority duly given and as the act of the

corporation, the foregoing instrument was signed in its name by itsiPresident Witness

my hand and official stamp or seal, this 29 day of Non
2001

My Commisson Expires 3/8/05 JealhyNotary Puplic
10

KELLY J MACKAY
NOTARY PUBLIC

WAKE COUNTY, NC.

STATE OF NORTH CAROLINA, FRANKLIN COUNTY
The foregoing certificate(s) of Kel1CAROLINA, Fellv 3. Mackay.

is/are certified to be correct

Notar(y) (ies) Public,

This instrument was presented for registration this day and hour and  duly recorded in the office of the Register of Deeds of Franklin
County, NC in Book 1243 Page(s)

This 30th day of NovemberAD. I2001at 1:35 'clock
LINDA H STONE. REGISTER OF DEEDS

Ahde H. e

e' clochM.awhelBye
Asst. Deputy Register of Deeds
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EXHIBITА

Being all of Lots 1 through 79 as shown on that certain plat entıtled "Final Plat for
Barham Place Subdivision", recorded in Book 2001, Page 1911, Wake County Registry,and Book 2001, Page 408-A, Franklin County Regıstry
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STATE OF NORTH CAROLINA

COUNTY OF FRANKLIN

COUNTY OF WAKE

TRANSFER OF

DECLARANT RIGHTS

THIS TRANSFER OF DECLARANT RIGHTS for the DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS FOR BARHAM PLACE SUBDIVISION is entered into this

30 day of June 2011 by BARHAM PLACE HOMEOWNERS ASSOCIATION,
INC., a North Carolina nonprofit corporation, (hereinafter "ASSOCIATION").

WITNESSETH:

WHEREAS, DEN-MARK CONSTRUCTION, INC. (hereinafter "DEN-MARK") previously
subjected certain real property to the Declaration of Covenants, Conditions and Restrictions for Barham
Place Subdivision, said Declaration being recorded in Book 1243, Page 462, Franklin County Registry on
November 30, 2001 and in Book 9197, Page 89, Wake County Registry on December 7, 2001 and as

amended, the original Declaration and all amendments thereto being collectively referred to as the
"Declaration"; and

WHEREAS, DEN-MARK reserved for itself as Declarant certain rights and responsibilities in the

Declaration; and

WHEREAS, the ASSOCIATION desires to clarify the transfer and assumption of the rights and
responsibilities of Declarant, if any such rights and responsibilities so remain;

NOW, THEREFORE, the ASSOCIATION hereby declares:

1. All of the foregoing recitals shall be incorporated herein.

2. All rights and responsibilities associated with Declarant, as defined in the Declaration, are

hereby transferred to the ASSOCIATION.
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3. DEN-MARK was administratively dissolved by the North Carolina Secretary of State on

September 2. 2010 and has not and shall not act as Declaran:

4. The ASSOCIATION affirms this transfer by authority of its Board of Directors.

IN WITNESS WHEREOF, BARHAM PLACE HOMEOWNERS ASSOCIATION. INC has

caused this Transfer to be executed in its name by its duly authorized officer as of the day and year first

above written.

BARHAM PLACE HOMEOWNERS ASSOCIATION, INC.

CotreDel (SEAL)

By: Patricia Deal, President

NORTH CAROLINA

IrankliA COUNTY

1Kelly Tingen Vayghan Notary Public of the County of Frankl! Btnte of
North Carolina, hereby certify that PATRICIA DEAL, personally appeared before me this day and

acknowledged that she is President of BARHAM PLACE HOMEOWNERS ASSOCIATION, INC., а

North Carolina corporation, and that she as President, being authorized to do so, voluntarily executed the
foregoing instrument on behalf of the corporation.

Witness my hand and official seal, this

KEL
LY TIN

GEN V
A

NOTAR

FRANKLINPUBLIY,  NC

the 30 day of June ,R01l.

elly inen Vaughon
Notary Public

My Commision expires:  2-15-14
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