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STATE OF NORTH CAROLINA
CRAVEN COUNTY
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ROBICHAUD, JEFFREY WILSON, )
NANCY A. HAMBY, BEVERLY )
PHENES, PAUL A. STOCKMAN, JUSTIN )
BECK, KATHARINE JEAN EDSTROM, )
JAMES FIESER, WRAY SIMPSON, )
JOHN BUECKING, NORMAN )
MEISSNER, STEPHEN R. HARRIS, )
ROBERT JANKOWSKI, JAMES CURRY, )
DOUGLAS G. GENDREAU, TODD }
WAGNER, TOM GAUTHIER, )
BARBARA MELLOR, WILLIAM )
EICHELBERG, MICHAEL RIZZO, )
CRALG G. MACINTYRE, MARK A. )
RRADLEY, CHRIS J. BECK, FELECIA )
WRIGHT NACE, EDWARD R. DZIOBA, )
KIM ZIMMERMANN, HAROLD )
GUSTATSON, TERESA LYNN BROWN, )
EDWARD OSTROSKY, JANE HHALWEG, )
JANE HAEUSSLER, GEORGE )
SECTIRIST, STEPHEN BURTON, )
DAVID KENT JOHNSON, RICK WOLFL, )
ROBERT GILLHAM, DAVID SIMPSON, )
KEN MORRIS, DOUGLAS LONGHINI, )
PATRICIA HUNT, CHARLES CRAIG, )
ANN H. THOMAS, MAUREEN POST, )
and SUSAN JONES, )
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Plaintiffs

V.

FAIRFIELD HARBOUR PROPERTY
OWNERS ASSOCTATION., INC.,

Defendant.

NOW COME ALL PLAINTIFFS, by and through undersigned counsel, and complaining
of Defendant, Fairficld Harbour Property Owners Assoctation, Inc., and do hereby allege and say

the following:

INTRODUCTION

1, This Declaratory Judgment Action and Motion for Preliminary Injunciion arises
from the unlawful and defensive actions of the Board of Directors of Fairfield Harbor Property
Owmners Association, Ine. The Fairfield Tarbour subdivision is a 2,800+ fot planncd commumity
in Craven County, North Carolina. Tn Spring 2024, a majority of the eligible property-owning
members of the Fairfield Harbor Property Owners Association successfully voted to remove two
(2) members of the Board of Directors. On June 28, 2024, in an unveiled effort to protect
themseclves from mesting the same fate, a majority of the remaining Directors of the Board
mlawfully purported to hold a vote amongst themselves to change the Associalion’s Bylaws.
Specifically, the Board voted te require a supermajority vote of 67% of members fo remove a
Director, when the existing requircmcnt for removal was a majority of the members. This action
not only violated the express language of the Association’s Bylaws, it was also a clear and
unabushed violation of N.C.G.S. Section 55A-8-08, which limits and caps the votes required (o
remove a Director to that which “would be sufficient to elect the director at a meeting to elect
dircctors....” Bven if an increase of the vote required for Director removal was permissible under

the Bylaws or applicable law, such an amendment could have only been approved by an affirmative
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vote of the Association members undor N.C.G.S. Section 55A-7-23, Vating Reguirements, and
47F-3-103 (b}, Executive Board Members and Officers. Turther, the purported amendment of the
Bylaws must have bcen atterpted either through N.C.G.S. Section 55A-10-20 Amendment by
Divectors or N.C.(1.8, Section 55A-10-21, Amendment hy Directors and Members. 1f N.C.G.S.
Section 55A-10-20 was the statute purportedly employed, the amendment fails because Defendant
failed to comply with the notice requirements and failed to recognize that the corporation has
“members cnfitled to vote thereon.™ If N.C.G.S. Section 55A-10-21 was the statute purportedly
employed, the amendment fails because members wete not involved in the purported amendment
process. Lastly, even if the Board had posscssed authority to amend the Bylaws to require a
supcrmajority vote for Director removal, their action was invalid duc to a lack of proper notice of
the vote which was not waived. In Scptember of 2024, another members’ vote was taken to remove
four (4) Direclors or any of their replacements for the remaining portions of any term without
cause, the results of which was a majority in favor of removal, but which the Board of Directors
deemed a failure due to the lack of a “supermajority” vote, Accordingly, Plaintiffs now scck, infer
alia, declaratory relief affirming that the aforementioned majority vote (52.31%) to remove the
four (4) Directors was valid and effectual, the conduct of the Board of Directors in amending the
Bylaws was ulfra vires and void ab initio, and declaring that the voting requirement for removal
of a Dircctor must conport with all provisions of N.C.G.S Section 55A, including but not limited
to 55A-8-08(c). Plaintifs further seek to enjoin the Board of Directors {rom taking any action
basced upon their purportedly amended Bylaws and to enjoin the four (4) removed Directors or
their replacements from remaining on the board or taking any action as Directors. Plaintiffs scck

immediate removal of thc four (4) Dircctors/their replacements that were voted against in
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Seplember 2024, and to reinstate the Bylaws as they existed prior to the Board’s unlawful vote of

June 28, 2024.

PARTIES, JURISDICTION, AND YENUE

2. The Fairficld Harbour subdivision, as shown on maps recorded within the Craven
County Register of Deeds, incorporated hercin by reference, is a planned communily with over
2,800 lots in Craven County.

3. At all times material hereto, Plaintiffs owned and continue to own, real property
within the Fairfield Harbour subdivision, as listed below.

4. Tlaintiff Daniel Ritter is a citizen and resident of Craven County, upon information
and belicf, owning property at 1509 Caracara Drive, New Bern, North Carolina 28360,

5. Plaintiff Mary Beth Ilarris is a citizen and resident of Craven County, upon
information and belief, owning property at 1219 Santa Lucia Road, New Bern, North Carolina
2856(.

6. Plaintiff Julie B. Goorman is a citizen and resident of Craven County, upon
information and belief, owning property ar 902 Caroline Court, New Bern, North Carofina 28560,

7. Plaintiff Michael C. Black is a citizen and resident of Craven County, upon
information and beliel, owning property at 1102 Harbour Pointe Drive, New Bern, North Carolina
28560,

8. Plaintiff Susan R. Klein is a citizen and resident of Craven County, upon
information and belief, owning property at 1102 Barkentine Drive, New Bern, North Carolina

28560,
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9, Plaintifl’ David G. Brown is a citizen and resident of Craven County, upon
information and belief, owning property at 1503 Columbus Court, New Bern, North Carolina
28560.

10.  Plaintiff Jeffrey P. Schucller is a citizen and resident of Craven County, upon
information and belief, owning property at 1600 Caracara Drive, New Bern, North Carolina 28560,

1t Plaintiff Frank Unetic is a citizen and resident of Craven County, upon information
and belief, owning property at 1317 Caracara Drive, New Bern, North Carolina 28360,

12, Plaintifl Charles L. Jump, Jr. is a citizen and resident of Craven County, upon
information and belicf, owning property at 6203 Albatross Drive, New Bern, North Carolina
28560.

13.  Plaintiff Suzanne Layfon is a citizen and resident of Craven County, upon
information and belief, owning property at 5803 Jolly Roger Court, New Bern, Notth Carolina
285610.

14, Plaintift Carol R. Spears is a citizen and resident of Craven County, upon
information and belief, owning property at 6015 Cassowray Lane, New Bern, North Carolina
283560.

15, Plaintiff Ben A. Watford is a citizen and resident of Craven County, upon
information and belief, owning property at 903 Shipyard Point, New Bern, North Carolina 28560.

16.  Plaintiff Don Shutts is a citizen and resident of Craven County, upon information
and belicf, owning property at 812 Bluebird Drive, New Bern, North Carolina 28560.

17.  Plaintiff’ Rebecca Tindall is a citizen and resident of Craven Counly, upon
information and belief, owning property at 5721 Gondolier Drive, New Bern, North Carolina

28560.
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18.  Plaintiff Carol Ciprios is a citizen and resident of Craven County, upen information
and belief, owning property at 923 Caroline Court, New Bern, North Carclina 28560,

19.  Plaintiff Jared Wilson is a citizen and resident of Craven County, upon information
and belief, owning property at 5610 Barbary Coast Drive, New Bern, North Carolina 28560,

20.  Plaintiff Kathy Bellerose is a citizen and resident of Craven County, upon
information and belief, owning property at 5618 Barbary Coast Drive, New Ber, North Carolina
285a0.

21, Plaiatiff William L. Michelinie is a citizen and resident of Craven County, upon
information and belicf, owning property at 6106 Pelican Drive, New Bern, North Carolina 28560,

22, Plaintff Susan Spivak is a citizen and resident of Craven County, upon information
and belief, owning property at 7172 Windward Drive, New Bern, North Carolina 28560.

23. Plaintiff Amanda Jackson is a citizen and resident of Craven County, upon
information and belief, owning propertics at 1301 and 1302 Harbourside Drive, New Bern, North
Carolina 28560.

24, Plaintiff Jeanne Doty is a citizen and resident of Craven County, upon inlormation
and belief, owning property at 1304 Harbourside Drive, New Bern, North Carolina 28560,

25, Plaintiff Frank Tictgens is a citizen and regident of Craven County, upon
information and belief, owning property at 927 Sea Holly Court, New Bern, North Carolina 28560.

26.  Plaintiff Daniel Shane Malone is a citizen and resident of Craven Counly, upon
information and helicf, owning property at 5628 Goldolier Drive, New Bern, North Carolina

285a0.
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27. Plaintiff Richard Easley is a citizen and resident of Craven County, upon
information and belief, owning property at 5302 Blackbeards Lane, New Bern, North Carolina
28560.

28.  Plaintiff Jill E. Ritz is a citizen and resident of Craven County, upon information
and belief, owning property at 5809 Port Drive, New Bern, North Carolina 28560.

29, Plaintiff’ Jerry O. Creech is a citizen and resident of Craven County, upon
information and belief, owning property at 5915 Sunta Domingo Court, New Bern, North Carolina
28560.

30.  Plaintiff Evelyn Hassler is a citizen and resident of Craven County, upon
information and belief, owning property at 908 Shipyard Point, New Bemn, North Carofina 28560.

31, Plaintiff Steve Robichaud is a citiven and resident of Craven County, upon
information and bslief, owning property at 1402 Mona Passage Court, New Bern, North Carolina
28560,

32 Plaingiff Jeffrey Wilson, is a citizen and resident of Craven County, upon
information and belief, owning property at 909 Shipyard Court, New Bern, North Carolina 28560,

33, Plaintiff Nancy A, Hamby is a citizen and resident of Craven County, upon
information and belief, owning property at 1105 Coral Reef Drive, New Bemmn, North Carolina
28560.

34,  Plaintiff Bevetly Phenes is a citizen and resident of Craven County, upon
information and belief, owning property at 1419 Santa [.ucia Road, New Bem, North Carolina
28560.

35.  Plaintiff Paul A. Stockman is a citizen and resident of Craven County, upon

information and belief, owning property at 610¢ Pelican Drive, New Bern, North Carolina 28360,
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36. Plaintiff Justin Beck is a citizen and resident of Craven County, upon information
and beliel, owning property at 901 Shipyard Point, New Bern, Notth Carolina 28560.

37.  Plaintifl Katharine Jean Edstrom is a citizen and resident of Craven County, upon
information and belief, owning 6006 Stern Court, New Bern, North Carolina 28560.

38. Plaintiff James Fieser is a citizen and resident of Craven County, upon information
and beliel, owning property at 6403 Albatross Drive, New Bern, North Carolina 28560,

39. Plaintiff Wray Simpson is a citizen and resident of Craven County, upon
information and belief, owning property at 6108 Castleton Court, New Bern, North Carolina
28360.

40.  Plainti{f John Buecking is a citizen and resident of Craven County, upon
information and belief, owning property at 5917 Sante Domingo Court, New Bern, North Carolina
28560.

41. Plaintiff Norman Meissner is a citizen and resident of Craven County, upon
information and beliel, owning property at 6000 Cardinal Drive, New Bern, North Carolina 28560,

42.  Plainiff Stephen R. Harris is a citizen and resident of Craven County, upon
information and belief, owning property at 6103 Falcon Drive, New Bern, North Carolina 28560,

43, Plaintiff Robert Jankowski is a citizen and resident of Craven County, upon
information and belief, owning property at 1019 Harbour Point Drive, New Bern, North Carolina
28560.

44, Plaintilf James Curry is a citizen and resident ot Craven County, upon information
and belief, owning property at 1112 Crows Nest Court, New Bern, North Carolina 28560.

45, Plaintiff Douglas G. Gendrean is a citizen and resident of Craven County, upon

information and belief, owning property at 905 Diamond Court, New Bern, North Carolina 28560,
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46. Plaintiff Fodd Wagner is a citizen and resident of Craven County, upon information
and belief, owning property at 909 Muirficld Court, New Bern, North Carolina 28560,

47.  Plaintiff Tom Gauthier is & citizen and resident of Craven County, upen information
and belief, owning property at 1222 Mona Passage Court, New Bern, North Carolina 28360.

48.  Plaintiff Barbara Mellor is a citizen and resident of Craven County, upon
information and beliel, owning property at 11034 Windward Drive, New Bern, North Carolina
28560.

49,  Plaintiff William Gichelberg is a citizen and resident of Craven County, upon
information and belief, owning property at 6102 Ibis Lane, New Bern, North Carolina 28560.

50.  Plaintiff Michael Rizzo is a citizen and resident of Craven County, upon
information and belict, owning property at 1108 Harbour Point Drive, New Bemn, North Carolina
28560.

51, Plaintiff Craig (5. Maclntyre is a citizen and resident of Craven County, upon
information and belief, owning property 1010 Coral Reet Drive, New Bern, North Carclina 28560.

52, Plaintiff Mark A. Bradley is a citizen and resident of Craven County, upon
information and belief, owning property at 129 Argosy Drive, New Bern, North Carolina 28560,

53.  Plaintiff Chris I. Beck is a citizen and resident of Craven County, upon information
and belict, owning property at 905 Bee Tree Court, New Bern, North Carolina 28560,

54, Plaintiff I'eleccia Wright Nace is a citizen and resident of’ Cruven County, upon
information and beliet, owning property at 5808 Jally Roger Court, New Bern, North Carolina

283060,
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55. Plaintitt’ Edward R. Dzioba is a cifizen and resident of Craven County, upon
information and belief, owning property at 2124 Royal Pines Drive, New Bem, North Carolina
28560.

56.  Plaintiff Kim Zimmermann is a cilizen and resident of Craven County, upon
‘ information and beliel] owning property at 813 Pclican Drive, New Bern, North Carolina 28560,

57. Plaintiff Harold Gustalson is a citizen and resident of Craven County, upon
information and belief, owning property at 6109 Albatross Drive, New Bern, Nerth Carolina
28560.

58.  Plaintill’ Teresa Lynn Brown is 4 citizen and resident of Craven County, upon
information and belicf, owning property at 1115 Santa Lucia Road, New Bern, North Carolina
28560.

59, Plaintiff Edward Ostrosky is a citizen and resident of Craven County, upon
information and belief, owning properly at 1505 Santa Lucia Roead, New Bern, North Carolina
28560

60.  Plaintiff Jane Habweg is a citizen and resident of Craven County, upon information
and belief, owning property at 902 Nassau Court, New Bern, North Carolina 28560,

61, Plaintiff Jane Haeussler is a ciliven and resident of Craven County, upon
information and belicf, owning property at 6119 Castleton Court, New Bern, North Carolina
28560.

62.  Plaintiff George Sechrist is a citizen and resident of Craven County, upon
information and belief, owning property at 709 Black Swan Road, New Bern, North Carolina

285860,

10
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63.  Plaintiff Stephen Burton is a citizen and resident of Craven County, upon
information and belief, owning property at 915 Hurricanc Court, New Bern, Naorth Carolina 28560.

64, Plaintiff David Kent Johnson is a citizen and resident of Craven County, upon
information and belief, owning property at 6218 Harbourside Prive, New Bern, North Carolina
28560.

65.  Plaintiff Rick Wolfe is a citizen and resident of Craven County, upon information
and belief, owning property 1019 Barkentine Drive, New Bern, North Carolina 28560,

66.  Plaiatill’ Robert Giltham is a citizen and resident of Craven County, upon
information and belict, owning property at 1226 Petite Terre Court, New Bern, North Carolina
28560.

67.  Plaintiff David Simpson is a citizen and resident of Craven County, upon
information and belief, owning property at 5612 Goldolicr Drive, New Bern, North Carolina
28560.

68.  Plaintift Ken Morris is a citizen and resident of Craven County, upon information
and belief, owning property at 1513 Santa Lucia Road, New Bern, North Carolina 28560.

69. Plaintitf Douglas Longhini is a citizen and resident of Craven County, upon
information and belief, owning property at 5804 Jolly Roger Court, New Bern, North Carolina
28560.

70.  Plaintiff Patricia Hunt is a citizen and resident of Craven County, upon information
and belief, owning property at 1309 Caracara Drive, New Bern, North Carolina 28360.

71. Plaintiff Charles Craig is a ¢itizen and resident of Craven County, upon inlormalion

and belief, owning property at 1201 Pelican Drive, New Bern, North Carolina 28560,

i1
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72.  Plaintiff Ann II. Thomas is a citizen and resident of Craven County, upon
information and belief, owning property at 802 Shipvard Point, New Bern, North Carolina 28560,

73.  Plaintiff Maureen Post is a citizen and resident of Craven County, upen information
and belief, owning property at 826 Pelican Drive, New Bern, North Carolina 28560,

74, Pluintiff Susan Jones is a citizen and resident of Craven County, upon information
and belict, owning property at 6121 Castleton Court, New Bern, North Carolina 285a60.

75. As owners of real property within the Fairfield Harbour subdivision, all Plaintiffs
were and are members of Fairfield Harbour Property Owners Association, Inc., as of the date of
the untawful acts complained of herein, that being the improper and witra vires amendment of the
Assoclation’s Bylaws by vote of the Board of Directors of the Association, as further described
below.

76. The “Master Declaration of Fairfield Harbour,” dated October 23, 1979, scts forth
certain provisions applicable 1o properties in the Fairficld Harbour subdivision, and declares that
property owners shall become members of “Fairfield Harbour Property Owners Association, Inc.”
See “Master Declaration of Fairfield Harbour,” Exhibit *1,” p 7, attached,

77. The “Master Declaration of Fairfield Harbour™ describes the Fairfield Ilarbour
subdivision, in part, as:

certain properties in Number Two Township, Craven County, North Carolina, a

portion of which propertics were conveyed to FHI [Fairfield Harbour, Inc.] by deed

from Treasure Lake of North Carolina, Inc. dated December 9, 1977, and recorded

in Book 901, at Page 504, in the office of the Register of Deeds ol Craven County;

and...a portion of the aforesaid properties, together with certain properties adjacent

or contiguous thereto, or in the general vicinity thereof, comprise a development

known as “Fairficld Harbour.” See Masler Declaration of Fairficld Harbour,
Lxhibit “1,” p 1.

12
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78, “Articles of Amendment to the Restated Charter of Fairfield Marbour Property
Owners Association, Ine.” filed on August 12, 1983, describe the Fairfield Harbour development
as:

the same may now or hercafter be shown on the maps and deeds thereof recorded

from time to time (including without limitation the property shown on the maps of

Treasure Cove Subdivision, that property identified in those deeds recorded in

Book 901 at Page 504, Book 930 at Page 798 and Book 964 al Page 936 of the

Craven County Registry and all that property contiguous to or in the general vicinity

of the foregoing property)....See “Axticles of Amendment,” Exhibit “2,” attached.

79.  Delendant “Fairfield Harbour Property Owners Association, Tnc.,! a non-profit
corporation organized under the laws of the State of North Carolina...is the Property Owners
Association which is charged with the management of the development known as “Fairfieid
HHarbour’, located in Craven County, North Carolina....” See “Declaration of Unit Ownership,”
Exhibit “3,” p 1.

80.  Defendant lairfield Harbour Property Owners Association, Inc. (hereinafter
referred to as the “Assoctation™) is a non-profit corporation incorporated and cxisting under the
laws of State of North Carolina, with its principal place of business and principal business office
being located in Craven County, North Carolina,

81.  This Court has jurisdiction over the subject matter of this action, as well as over the
parties hereto.

82, Venue is proper in the Superior Court of Craven County, North Caroeling.

STATEMENT OF FACTS
83, At the time of the actions complained of herein, the Association was governed by

the 2020 “Amended & Restated Bylaws of the Fairfield TTarbour Property Owners Association,

Ine.” fhereinafter referred to as “Bylaws™]. See “Bylaws,” Exhibit “4.” atfached,

* Defendant was formerly “Treasure Cove Property Owners Association, Inc,”

13
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84.  The Bylaws of the Association called for a seven (7) member Board of Directors,
each of whom were to be “clected by a plurality vote of the Members, at the annual meeting....”
Ex, 4" pp 11-12,

85. Beforc and in 2024, the above-captioned Plaintiffs held grave concerns about
certain actions and financial decisions by the Board of Dircctors of the Association.

&6, These concerns prompted a petition for a member vote for the removal of two (2)
members of the Board of Directors,

87. On or about May 13, 2024, the results were announced, that being that the majority
of the Association members were in favor of removal of the two (2) Dircctors.

88. In a heavy-handed and unlawful rcaction to this members® vote, the remaining
Board of Directors attempted to avoid a similar fate, which is the basis of the instant litigation.

89, On June 28, 2024, the Board of Directors held a4 meeting. The minuates of this
meeting are attached herelo as Exhibit “5.”

90.  Atnotime prior to the meeting was noticc that a motion to amend the Bylaws would
be made, and this item was not listed on the meeting’s agenda. Id. atp 1.

91. However, after the mecting began, and after new officers were elected, Roard
Member Pendleton:

asked if it would be possible to amend the Bylaws so that a petition for removal ol

Board members would have to have a cause and a supermajority. Director

Pendleton made a motion to add a Bylaw change to the end of the agenda. Sccond

by VP Plefferkorn. Approved: President Albertini; VP Pfefferkorn; Directors

Broody, McLamb and Pendleton. Opposed: Dircctors Barajas and Moore. Motion

passed by a majority vote....

Director Pendleton made a motion to amend the Bylaws stating that any vote for

removal of any member of the FIIPOA Board, including current members, will

require 67% of POA members who are eligible to vote according (o the POA

Bylaws in effect at the time of said recall ballot 1s distributed for voting. President
Albertini made a sccond. Approved: President Albertini; VP Plefferkom; Directors

14
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Broody, McLamb and Pendlcton. Opposed: Directors Barajas and Moore, Motion
approved by majority vote. (Sce FHPOA Bylaws Article V, Section 9; Paragraph
A

Attorney Carmichael will send Secretary Miller the exact wording needed for the
amendment....ix. “5,” pp 2, 5.

82.  "Resolution 2024-03 of the Board of Directors of Fairficld Harbour Property
Owners Association, Inc.” was later entered, stating as follows:

A vote for removal of a Director may be called by the Board Directors or by petition

of the Members for special mieeting as otherwise provided in these Bylaws.

Provided, however, that the vote required for removal of a sitting Director who has

been duly elected or appointed pursuant to these Bylaws shall be not less than sixty-

seven percenl (67%) of the eligible vote of the POA Membership. See “Resolution

2024-03,” Ex. “6,” attached,

93, The Board’s actions set forth above were unauthorized, unlawful, and invalid.

94.  Not only did this purported Bylaw change by the Board of Dircciors violate the
wording of the Bylaws themselves, N.C.G.S. Section 55A-8-08, and other sections of Chapter
55A and/or Chapter 47F, it was effectuated without proper notice, which was not waived. Even if
such a change to the Bylaws (“the purpose of which was to increase or decrease the vote required
for any member action™) was authorized by law, only the Association’s members could have voted
for and approved such a change.

95, Inoraround August 2024, some Plaintiffs herein submitted a petition for a Special
Meeting for the purpose of removing four (4) of then current Directors, Les Pendleton, Gayle
Albertini, Robert Broody, David Pfefferkorn, or any of their replacements for the remaining
porlions of any term without cause.

96. On September 27, 2024, the results of the ballet for such removal were as follows:

For removal of the four (4) Members of the Board of Dircctors: 52.31%
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Apainst removal of the four (4) Members of the Board of Dircctors: 47.69%. See Ballot
Memo, Ex. <7, attached.

97.  Under their purported, unfawlul Bylaws requiring a 67% supermajorily vote, the
Board of Directors then declared that the recall measure to remove the Directors failed.

98.  Plaintiffs have been harmed by the Board’s declaration that the measure failed and
by allowing the Directors and/or their replacements, whom a majorily of members voted to
remove, (o remain on the Board.

99, ‘The violations by Detendant of the Bylaws, which is a valid contract between
Plaintitts and the Association, and of multiple North Carolina Gereral Statutes, are set forth below.

A. THE BOARD’S ACTION VIOLATED THE EXPRESS TERMS OF ITS BYLAWS
AND THE NORTH CAROLINA NON-PROFIT CORPORATION ACT

100, In Article IV, Official Meetings of Members, at Section 6 of the Bylaws, it is
specified that Association members elect the Board’s Dircctors through a plurality vote:

With the exception of DOR amendntents (67% affirmative) and the Tlection of
Directors of the FHPOA (plurality vote), any meeting of the Members of the
Association, at which a quorum is present, or any vote by mail-in ballot without a
meeting where a quorum hag participated, the vote ol a majority of those votes cast
shall be neeessary for the adeption of any matter voted upon by the Members. See
Bylaws, Exhibit “4,” at p 6.

101, In Article V, Remaoval of Directors, al Seclion 9 of the Bylaws, it is specified that
removal of Directors is governed by N.C.G.S. Section 55A-8-08:

A. Pursuant to N.C.G.S. § 55A-8-08 and Articlc 1V Section 4(B) of these Bylaws?,

Directors may be removed from office with or without cause at a special meeting

of the members of the Association called specilically for such purpose....” Id. at p
15.

? Article TV, Section (B}, Special Meeiings of the Association, which is of no consequence in this analysis, states:
Special meetings of the Members may be called only by the Board at any time in the manner herein
provided.._B. A special meeting may also be called by the Board upon the written petition
requesting the call of such a meeting from members representing at least ten (10%) of the votes
entitled to be cast on any matter or concern of the Association. ...and such purpose must be a matter
on which the Members are entitled to vote.

16
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102, Section 55A-8-08 of the North Carolina Non-Profit Corporation Act, Removal of
Directors Llected by Members or Divectors, states—without allowance of the bylaws or other

governing documents to specify otherwise:

{2} The members may remove one or more directors elected by them with or
without cause unless the articles of incorporation provide that direclors may be
removed onty for cause,

{b) If a dircctor is elected by a class, chapter or other organizational unit, ot by
region or other geographic grouping, the director may be removed only by that
class, chapter, unit, or grouping.

(¢}  Except as provided in subsection (i) of this section, 2 director may be
removed under subsection (a) or (b) of this section, only if the number of votes
cast to remove the director would be sufficient to elect the director at a meeting
to elect dircetors. .. .(boldface added).

103, In additicn, N.C.G5.8. Section 55A-7-23, Voting Reguirements, siales:

{a) Unless this Chapter, the articlcs of incorporation, or the bylaws require a greater
vote or voting by class, if a quorum is present, the aflirmative vote of a majority of
the votes cast is the act of the members.

(b) An amendment to the articles of incorporation or bylaws on which
members are entitled to vote, the purpose of which s to increasc or decrease
the vote required for any member action, shall be approved by the members
cntitled to vote on that action by a vote that would be sufficient to take the
action before the amendment,

104, Thus, because the voling requirement for removal of a Director is specifically
governed by Section 55A-8-08, a fact that i{s also specifically acknowledged in the Bylaws
themsclves, the voting requirement set forth within 55A-8-08(¢) cannot be changed.
105, Alternatively, if This Court finds that such an amendment to increase the vote
required for Director removal was permissible by contract (the Bylaws) or statute, then Plainti[fs
assert that such amendment could only be effectuated by a vote of the members under Section

55A-7-23(b}.

17
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106.  Defendant’s response that Article 1X of its Bylaws, as they existed at the time of
the vote, allowed the Board of Directors the unietlered right to amend any and all Bylaws,? fails
E as inconsistent with:

(1) the Bylaws themselves {see Article V, Section 9, Removal of Directors,
discussed above),

(2) the applicable North Carolina General Statutes cited above and below,
and

(3) laws of contract interpretation.

107, Worth Carolina General Statutes Section S5A-2-06, Bylaws, states that the bylaws
of a corporation “may contain any provision for regulating and managing the affairs of the
corporation that is not inconsistent with law or the articles of incorporaiion.”

108, At the time of the Board of Directors” unlawful amendment of the Bylaws, Article
1X of the Bylaws stated, in its entirety:

These Bylaws may be amended by the affirmative vote of five (5) of the ()
Directors of the Board.

109, Article IX is specifically limited by Section 35A-8-08, Removal of Diveciors
Elected by Members or Directors, which:

(1) does not contain a clause allowing an cxception to ils applicabilily (as it does,
for instance, with respect te limiting removal of a director [or “cause™ only, if the
articles of incorporation so provide), and

(2) cxpressly states that a “director may be removed under subsection {a) or (b)
of this section, only if the number of votes cast to remove the director would
be sufficient to elect the director at a mecting to clect directors...” (holdface
and underscore added).

* See Ex. 6 and cotrespondence rom Attorney Carmichael dated October 18, 2024, Exhibit “8,” attached.
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110,  Thus, the purported amendment was “inconsistent with law™; namely, Section 55A-
8-08.

111, By way of further explanation, any amendment 1o the Bylaws must be consistent
with Section 55A-8-08(c), which states a condition of Director removal must be that “the number
of voles cast (o remove the dircetor would be suflicient to elect the Director at a meeting to elect
directors.” As per the Bylaws, the number of votes sufficient to elect a Dircctor is a “phurality,”
Therefore, the number of votes necessary to remove a director cannot be less than a plurality, The
67% provision purportedly adopted by the Board viclates this provision. The number of votes
“sufficient” to elect a Director by plurality is a majorily only, at most, For example, if two
candidates were running and there were 100 eligible votes, then the number votes “sufficient” to
ensure a win for a particular candidate is 51, which is a majority, If three (3) candidates were
running, then the number of votes “sufficient” to ensure a win for a particular candidate is 34 of
100, Under the same scenario, if four (4) candidates were running, then the votes need to ensure
a win is 26. In sum, the number of votes “sufficient” to be elected as a Director is, at most, a
majority. Therefore, the attempt by the Board of Directors to change this requirement (o 67%
violates N.C.G.S. Section 55A-8-08(c) and the Bylaws.

112, Alternatively, if the Bylaws could in fact bc amended to contravene Section 55A-
8-08, which is denicd, it is submitted that such amendment could only be effectuated by a
successtul vote of the members pursuant to N.C.G.8. Sections 55A-7-23, Voting Requirements,

and 55A-10-21, Amendment by Directors and Members.*

*T'his statute states, in pertinent part:
(a) If the corporation has membets entitled to vote thereon, then, unless this Chapter, the articles of
incorporation, bylaws, (he members {acting pursuant to subsection (b)Y of this section), or the board
of directors {acting pursuant to subsection (¢) of this section) require a greater vote or voting by
¢lass, an amendment Lo a corporalion’s bylaws (0 be adopted shall be approved:
(1) By the board ot in licu thoereof in writing by the number or proportion of members entitled
under G.3. 55A-7-02{a) (2) to call & special meeting to consider such amendment;

19
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113. By virtuc of being owners in the subdivision, each owner is a member.

114, The corporation has members,

115, The members are entitled to vote on amendments to the Bylaws,

116.  The Bylaws purport to allow the Directors to amend the Bylaws, bul do nol preclude
amendment of the Bylaws by members, and expressly allow members to voie on matters.

117.  Members are entitled to vote on amendment to the Bylaws which is to fncrease or
decrease the vote required for any member action,

118, The vote by members that was sufficient to amcend the Bylaws prior to the
amendment in question in this case was majority.

B. THE BOARD’S ACTION ALSO VIOLATED THE PLANNED COMMUNITY ACT
AS MADE APPLICABLE THROUGH ITS MASTER DECLARATION AND BYLAWS

119 Plaintiffs furthor assert that Defendant was “submitted to the provistons of the Unit
Ownership Act or to any similar act providing for condominium or unit ownership of property,”
which includes the Planned Community Act, N.C.(3.8. Section 47F, which mandates that removal
of directors can be accomplished through a majority vote of members. N.C.G.S. § 47F-3-103(b),
Ixecutive Board Members and Officers.

120.  Fhe “Master Declaration of Fairfield Ilarbour” states that:

For each property subject to the provisions of this master declaration, the provisions

to which such property is subjected shall be applicable to each subdivided lot

therein, each unit in a fract of land submitted to the provisions of the Unit

Ownership Act (Chapter 47A of the North Carolina General Statutes) or to any

similar act providing for condominium or unit ownership of property....
Master Declaration, Exhibit “1,” at p 2 (boldface added).

(2} By the members entitled to vote thereon by two-thirds of the votes cast or a majority of the votes
entitled to be cast on the amendment, whichever is less; and

{3) In writing by any person or persons whose approval is required by a provision of the articles of
in¢ovporation authorized by G.S. 55A-10-30....
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121, Article I of the Master Declaration, Fairfield Harbour Property Owners

Association, Inc., states in relevant part:

1. Every person upon acquiring title, legal or equitable, to any property in Fairfield
Harbour subjected to the provisions hercof shall become a2 member of the Fairfield
Harbour Property Owners Association, Inc., a North Carolina non-profit
corporation (hercinafter referred to as the “Association™....Jd. atp 7.

122, Agsticle X of the Master Declaration, Grantee 's Acceptance, states in relevant part:

1. The grantee of any property subject to the provisions hereot, by acceptance of a
deed conveying title. ..shall accept such deed or contract upon and subject 1o each
and every provision hereof applicable to such property and the agreements herein
contained...[and] to keep, observe, comply with and perform such provisions, Ex,
“1,"p 19.

123, The Bylaws adopt and invoke N.C.G.S. Section 47T no less than six (6) times

within the document;

part:

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list tech id=x%2720240601150755755330...

Powers: The board shall excrcise the enumerated powers in NCGS 47F & 35A
|and}...

Perform any and all other acts for which the authority has been granted herein, or
under NCGS 4707 and/or 55A....

Pursuant to NCGS 47F-3-108(b) the Board shall, at regular intervals, hold a Board
meeling. ...

I any vniform annual assessment or levied assessment is not paid when due, it shall
bear delinquency charges established by the Board in accordance with NCGS
47F....

The Association may place a lien on any Lot or Unit or take any such other action
prescribed in accordance with NCGS 47F to collect any unpaid, delinguency,
charge, or assessment. ...

The Association shall indemnify and maintain liability insurance for its Officers,
Dircctors, employeos and agents consistent with provisions of the North Carolina
Planned Community Act (NCGS 47F)..... Ex. “4,” pp9, 11, 13, 17, I9.

124. N.C.G.S. Section 47F-3-103, Execusive Board Members and Officers, stales, in
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{(b) Notwithstanding any provision of the declaration ot bylaws to the contrary, the
ot owners, by a majority vote of all persons present and entitled to vote at any
meeting of the lot owners at which a quorum is present, may remove any member
of the cxecutive board with or without cause, other than a member appointed by a
declarant.

125.  The charter and bylaws of an association constitute a contract between the
organization and its members when the members are deemed to have consented ¢o the rcasonable
tegulations and rules of the organization. Traditional rules of coniract interpretation apply when
assessing whether the association followed its own internal rules and procedures. Master v.
Country Club of Landfall, 263 N.C. App. 181, 186, 823 S.E.2d 115, 120 (2018); Homesiead at
Mills River Prop. Owners Ass'nv. Hyder, 260 N.C. App. 126, 814 S.E.2d 924 (2018).

126.  Becanse bylaws of a voluntary association are treated as a coniract between the
entity and its members, see Masrer, 263 N.C. App. at 187, the Court must enforce the unambiguous
terms of the bylaws as wrillen.

127, “[]f the contract is clearly expressed, it must be enforced as it is written.” Brock
v. Porter. 220 N,C, 28, 28, 16 S.E.2d 410 (1941).

128.  *ltis 4 cenfral principle of contract interpretation that the vartous terms of a contract
are to be harmoniously construed, so that every provision is given effect if possible. WakeMed v.
Surgical Care Affiliates, LLC, 243 N.C. App. 820, 824, 778 §.15.2d 308 (2015) (citation omitted).

129, Bylaw drafters can choese to restrict some powers of the Board, while leaving
others unfettered. Observing this distinction allows a harmonious reading of the Bylaws as a
whole that better effectuates the intent of the drallers. See Brenner v. Hound Ears Club, Inc., 2022
NCBC 47 (Watauga County).

130, Thus, the express invocation of the LInit Ownership Act in the Master Declaration,

along with the plain and express language of the Bylaws, the latter of which repeatedly referenced
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Section 47F generally and without limitation, brought Section 47F and its removal requircments
under 47F-3-103, squarely into the Association’s Bylaws and procedures as a matter of basic
contract interpretation. The Associalion may not incorporate in its governing documents, and
utilize N.C.G.8 Section 47F in practice, which is a “similar act” regarding unit ownership of
property, and then later argue that it is not bound by the provisions of N.C.G.S Section 47F. The
Association is estopped from taking such inconsistent and sclf-serving positions.
C. THE BOARD’S ACTION WAS INVALID DUE TO LACK OF PROPER NOTICE

131.  Even assuming arguendo, that the Board of Directors did have authority to amend
the Bylaws to increase the vote required to remove a Director, they failed to validly take such
action on June 28, 2024, due to a lack of proper notice and lack of waiver of proper notice.

132, Resohstion 2024-03 statcs that the amendment of the Bylaws by the Board of
Directors was effectuated pursuant to Article IX of the Bylaws, ¥ee Fx. ©6,” p 1.

133, Counsel for Defendant asserted that the fack of notice was waived pursuant to North
Carolina General Statutes Section 55A-8-23. See Ix. “7.”

134, Counsel for Defendant wrote:

The Association does not dispute that the amendment in question was raised by

motion at the Board’s June 28, 2024 meeting. The failure to provide notice of the

pofential amendment does not, however, invalidate the amendment....”[a)

directar’s attendance at or participation in a meeting waives any required notice to

him of the meeting unless the director at the beginning of the meeting (or promptly

upon his arrival) objects to holding the mecting or transacting business af the

meeting and does not thereafter vote for or assent to action taken at the meeting.”
N.C. Gen. Stat. § 55A-8-23.% Id.

% Narth Carolina General Statute § 55A-8-23, Waiver of Notice, states that:

{a) A director may waive any notice requircd by this Chapter, the articles of incorporation, or bvlaws
before or after the date and time stated in the notice. Except as provided by subsection (b) of this
section, the waiver shall be in writing, signed by the director contitled to the notice, and filed with
the minutes or corporate records.

(b) A directer’s attendance at or participation in a meeting waives any required notice to him of the
meeting unfess the director at the beginning of the meeting (or promptly upon his arrival) objects to
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135, As stated above and as admitted by Counse! for Defendant, five (5) days written
notice was not given under Seciion 55A-10-20/21.

136. The meeting’s agenda did not include this amendment to the Bylaws, thus the
objecting Directors could not object to holding the meeting or transacting business at the meeting
“at the beginning of the meeting™; as nothing objectionable occurred until the meeting wus
underway. See Ex. “5.7

137.  Morcover, the meeting minutes state that two (2) Directors “opposed” “the motion
10 add a Bylaw change to the end of the agenda.” Ex. “5.”

138. The two (2) Directors then persisted in their objection by voting against the
amendment. In other words, they did “not thereafter vote for” or “assent to” the amendment.
N.C.G.S. § 55A-8-23(b).

139.  Due (o the Board of Directors” failures to follow proper procedures and to give
legally sufficient notice concerning the proposed vote and amendment of the Bylaws, the
Directors’ vote and purported amendment are ifra vires acts of the Association and are void ab
initio.

FIRST CLAIM FOR RELIEF:

ULTRA FIRES CORPORATE ACTS/PRELIMINARY INJUNCTION
(N.C.G.S. § 55A-3-04(b} and N.C.R.C.P. 65)

140, Plaintiffs hereby reallege and incorporate herein by reference each of the

allegations set forth in the paragraphs both abave and below ag if fully sct forth herein.

holding the mesting or fransacting businoss at the mecting and docs not thereafter vote for or assent
to action taken at the meeting.
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i41. Under N.C.G.S. Section 55A-3-04(b), a corporation’s powcr to act may be
challenged either (1) in a proceeding by a member against the corporation to enjoin the act, or (2)
in a proceeding by the corporation, whether directly or derivatively, against an incumbent or
former director, officer, or agent of the corporation.

142, As set forth above, the Board of Directors of the Association failed to follow the
proper procedure set forth in the Bylaws, and it violated applicable provisions of Chapters 55A
and 47F of the North Carolina General Statutes in seeking tc amend the Bylaws.

143, In addition, the Board of Directors’ actions were invalid for fuiling to provide
proper notice to the Board of Directors regarding the vote, which was not waived. No notice of
this proposed amendment to the Bylaws was provided in advance of the meeting of June 28, 2024,
and the item was not listed on the agenda. See Lix, ©5.7

144,  Plaintiffs have been injured in that their majority vote to remove four (4) Directors
in September 2024 was deemed to have failed because the vote for removal did not reach a
supermajority of 67%.

145.  Further, Plaintiffs have been injured and are suffering an ongoing injury in that a
contractual provision of the Bylaws was changed, unlawlolly and to their detriment, requiring
them to meet a higher voting requirement in the event that they wish to remove a Director.

146.  The purported amendment of the Bylaws altered the requircments for participation
in the governance and affairs of the Association applicable to the members ol the Association.

147. A permanent, mandatory injunction should be entered, requiring Dcfendant to
announce to the members that: () the Board vote held to amend the Bylaws on June 28, 2024 was
ultra vires and void ab initio; (i) the purported amendment of the Bylaws was ulfra vires and void

ab initio; (iil) the 2020 Bylaws still apply to the operation and governance of the Association, with
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full force and effect; (iv) and that the majority vote to remove the four (4) Directors in September
2024 passed.

148. The injunction should also contain such provisions as are necessary (o removce or
cancel the witra vires amendments of the Bylaws of record with the Register of Deeds and
Sccretary of State and to restore the 2020 Bylaws,

146, The injunction should further require that all purported acts taken by the Board of
Directors or the Association pursuant to purported authority contained in the ufira vires amended
Bylaws, to include the Board’s determination that the 52.3% vote to remove the four (4) Directors
or any of their replacements for the remaining portions of any term without cause in September
2024 “did not pass,” be declared null and void for lack of authority, that said Directors so voted
for removal be immediately removed, as such vote did in fact pass under the majority requirement
in the proper Bylaws, and that any purporied actions, decisions, and/or voles by any of the four (4)
Directors or replacements that were voted for removal are null and void for lack of authority.

150.  This injunction is necessary to restorc the starus guo which was in cffect prior to
June 28, 2024, and to prevent further and ongoing harm to Plaintiffs.

[51. Plaintiffs have demonstrated a reasonable likelihood that they will prevail on the
merits of their case and that irreparable harm will occur if an injunction is not granted.

152, There exists a reasonablc apprchension of irreparable loss to Plaintiffs with respect
to the fact that the Directors they voted to remove in September 2024 have not been removed
according to their majority vote, and an injunction is reasonably necessary to protect the rights of
Plaintiffs,

153, 'There exists a reasonable apprehension of irreparabie loss to Plaintiffs with respect

io their ability (¢ remove Directors that may not be acting in the best interests of the Association
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or for which other cause may exist for their removal, and an injunction is reasonably necessary to
protect the rights of Plaintiffs.

154, Moreover, the removed Direetors cannot be allowed to purport to act as Board
members for the corporation when in fact they have no such authoerity to do so.

155, Proper replacements must be put in place pursuant to the applicable laws and
governing documents. The corporation cannot be allowed to be run by those without legal
authority to de so.

156.  Plaintiffs move, pursuant to Rule 65 of the North Carelina Rules of Civil Procedure,
and N.C.(3.8, Section 55A-3-04, that this Court, atter the giving of due notice and an opportunity
to be heard to Defendant, enter a Preliminary Mandatory Injunction as outlined above.

157. Plainfiffs further request that this Preliminary Injunclion be converfed to a
Permanent Injunction, upon a final determination in favor of Plaintiffs in this matter,

158, Fairficld Harbour is a planned community under N.C.G.8. Scetion 47F, created in
this Staie before January 1, 1999, and accordingly Section 47F-3-120, Declaration Limits on
Attorneys’ Fees, applies. N.C.G.S. § 471-1-102; see Ex. 1, p 18.

159.  Plaintiffs seek an award of damages in excess of Twenty-Five Thousand Dollars
($25,000.00) as well as an award of attorney fees under N.C.GG.S. Sections 55A-3-04, 47F-3-120,
and/or as otherwise permiited by law.

SECOND CLAIM FOR RELIEF:

DECLARATORY JUDGMENT ACTION
{N.C.(:.S. § 1-253 ef seq)

160. Plaintiffs hereby reallege and incorporate herein by reference each of  the

altcgations set forth in the paragraphs hoth above and below as if fully sct forth herein,
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161, Plantiffs bring this declaratory judgment action pursuant to the Uniform
Declaratory Judgment Act, set forth in North Carolina General Statutes, Section 1-253 el seqg, and
under the provisions of Scetion 1, Article 26 of the North Carolina General Statutes, for the
purposes of obtaining from the Court a judgment and declaration with respect to the validity of
certain acts of the Board of Directors, in light of the language contained in the Bylaws of Fairlield
Harbour, as well as the mandates of Chapters 35A and 47F of the North Carolina General Statutes.

162.  Plaintiffs have joined in this action all ascertainable parties who may be affected
by the declaration. Upon information and belief, there exist no other parties who are necessary to
the conduct ol this action.

163, Anactual justiciable controversy exists, and thus, reliel in the form of a declaratory
judgment is proper.

164, Plaintiffs contend that the Board of Directors unlawiully purported to amend the
Bylaws by the Board vote of Junc 28, 2024, Plaintiffs further contend that the Board of Directors
failed to comply with the language of the Bylaws and violated applicable provisions of Chapters
55A and 47F in their purported amendiment of the Bylaws, Plaintiffs further contend that (he Board
of Directors failed to provide legally sufficient notice of this motion and vote, with respect to
content and timing.

165, Upon information and heliel, the Board of Directors failed to properly amend the
Bylaws in ather ways which will be proven at trial. Plaintiffs contend that the purported
amendmenis reflected by are uftra vires acts of the Association, and are therefore void ab initio.

166.  Upoen information and beliel, the Board of Directors contend that ali amendments

of the Bylaws were proper and that all actions taken thereto are valid and lawful.
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167. Plaintiffs have been damaged by the acts of the Board of Directors in purportedly
amending the Bylaws of the Association without proper authority and in violation of North
Carolina law.

168,  Pursuant to N.C.(.S. Section 1-254, Plaintilfs requesl that this Court invoke its
jurisdiction under the Declaratory Judgment Act o construc the Bylaws of the Fairfield Harbour
Property Owners Association, Tnc., as well as the provisions of Chapters 35A and 47F relating to
amendment, in order to determine the validity of the purported amendment (Exs. *“3,” and “6™),
the sufficiency of the notice (Ex. “5™), and the validity of all subsequent actions taken pursuant to
the purported authority contained in Lixhibit “6,” and specifically its failure to remove the four (4)
Directors, Pendleton, Albertini, Broody, Pfefferkorn and/or their replacements (in this case,
Dehbic Harris replaced Gayle Albertini and Larry Blasden replaced David Pfefferkorn), that a
majority of the Associalion voted to remove in Scptember 2024,

169.  Plaintiffs further request that the Court issue a Declaratory Judgment declaring the
amendment to the Bylaws requiring a supermajority vote to be void ab initio, and striking it from
the record, and further, reversing or declaring null and void, all subsequent actions tuken pursuant
to the purporied amendment to the Bylaws, and declare the majority vote for removal of the four
members of the Board of Directors on or aboul September 24, 2024 was sufficient for the their
removal and that as of September 24, 2024, said four (4} Dircctors were removed as Board
members.

170,  In the event that such a Declaratory Judgment is entered, Plaintiffs pray unto this
Court, pursuant to N.C.G.S, Section 1-259, for such Supplemental Relief as is necessary to put the

declaration into eflect, including but not limited to, striking and cancelling the Amended Bylaws
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and Resolutions of record, and restoring the previous Bylaws that were in effect prior to June 28,
2024,

171, Fairfield Harbour is a planned community under N.C.G.8. Section 47F, created in
this State before January 1, 1999, and accordingly Section 47F-3-120, Declaration Limits on
Attorneys’ Fees, applies, N.C.G.S. § 47F-1-102; see Ex. 1, p 18.

172, Pursuant to authority contained in N.C.G.S. Sections 55A-3-04, and/or 47F-3-120,
Plaintifts request reimbursement lor all attorney fees spent in order to obtain this declaration,
injunction, and supplemental relief.

MOTION FOR PRELIMINARY INJUNCTION
(N.C.R.C_P. 65)

1, Plaintifts hereby reallege and incorporate herein by reference each of the
allegations set forth in the paragraphs both above and below as if fully set forth herein.

2. A preliminary infunction is reasonably necessary to protect Plainti[Ts’ rights.

3. Plaintiffs’ right to relief is clear and Plaintiffs have demonstrated a substantial
likelihood of success on the merits, as set forth above,

4, Plaintiffs will suffer irreparable harm if the injunction is not granted.

3. Plaintiffs continue to suffer ongoing harm with each day that the current Board
members remain on the Board and continue to have and exert the power to make decisions
affecting Plaintiffs’ rights and property.

6. Plaintiffs request that the Court enjoin the {our (4) Directors or their replacements

whom the members voted by a majority to remove, currently identified as Les Pendleton, Debbie
Ilarris, Robert Broody, and Larry Blasden, from taking any action as members of the Board of

Directors now and for the duration of the pending litigation. I'ailure to enjoin the acts to said
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Directors during the pendency of this action will expose the corporation to ongoing actions taken

without proper authority.

JURY DEMAND

PiainiilTs hereby demand a trial by jury on all issues so triable.

WHEREFORE, Plaintiffs respectfully pray unto the Court for the following relief:

1. ‘T'hat Plaintiffs recover actual damages of Defendant where allowed by Iaw, in an
amount in excess of Twenty-Five Thousand Dollars ($25,000.00); and

2. That the Court determine that the acts of the Board of Directors in amending the
Bylaws on or about Tune 28, 2024 were uitra vires and void ah initio under Section 35A-3-04, and
issue injunctive relief necessary to restore the status que in effect prior to the June 28, 2024 vote
and amendment; and

3, That the Court enter a Declaratory Judgment finding that the purported amendment
of the Bylaws are ultra vires and void ab initio, and any subseguent acts taken pursuant to the
putported authority of the Amended and Restated Bylaws, to include the failure to remove the four
(4) Directors that Plaintiffs/members voted by a majority to remove in September 2024 and are
and will be void ab initio, and that any purported actions, deeisions, and/or voles by any of the
four (4) Directors or replacements that were voted for removal are null and void for lack of
authority and are and will be void ab initio; and

4. That the Court enter such supplemental relief ag is nscessary to put the declaration
into effect, to include removal ol Directors Les Pendleton, Debbie Harris, Robert Broody, and
Larry Blasden, to strike the amended Bylaws and Resolution 2024-03, and to restore the previous

version of the Bylaws of Fairfield Harbour (2020 Bylaws, Ex. “4™); and

31

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list_tech_id=x%2720240601150755755330... 31/92



9/25/25, 12:29 PM flexmls Web

H
r.
L
i
i

3. That the Court enter a Preliminary Injunction enjoining the four Directors of
Fairficld Harbour Property Owners Association, Inc. or their replacements—currently identified
; as Les Pendleton, Debbie Harris, Robert Broody, and Larry Blasden—from taking any action
whatsoever as members of the Board of Dircctors now and for the duration of the pending

litipation.
6. That Plainiiffs recover attorney fees of Defendant under N.C.G.S. Sections 55A-3-

04 and/or 47F-3-120, or in the discretion of the Court; and

7. That Plaintiffs have trial by jury on all issues so trizble; and
8. That the costs of this action be taxed against Defendant; and
9. For such further and other relief as this Court deems just and proper.

This the 7" day of February, 2025.

HARVELL AND COLLINS, P A.
Attorneys for Plaintiffs

By: %—'—‘—‘-—‘-\%V Wee.

& XWesley A. Colling
N.C. Bar No.: 29156
1107 Bridges Street
Morehead City, North Carolina 28557
Telephone: (252) 726-9050
Facsimile: (2520 727-0055
E-Mail: inputi@harvellandcollins.com™*¥*
E-Mail: weollinsi@harvellandcollins.com®*

**This email address must be used to eflectuate service under Rule 5 of the North Carolina Rules
of Civil Procedure.

*This email address to be used for all correspondence other than service.
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VERIFICATION

Now comes DANIEL RITTER, and states that he has previously read the
foregoing COMPLAINT, and that the same is true of his own knowledge, except as to

thosc matters and things herein stated on information and belicf, and as to such matters

Ao

DANIEL RITTER

and things, he believes them to be trye,

NORTH CARQOLINA

COUNTY OF CARTERET

Sworn to and subscribed before me this ?..'\A-day of £ br‘m}/ 2025,

\“\"H”H”

) it
g ’ﬁ e %;,\%7‘“ Gts’ﬂ'q;’f,,

) )
F Btz
Notary Public £S5 nE
o I8 NOTARY <2
';'_f% PUBLIC &%
icgi : 3 ﬁ: fa ». 2 %z TF
My Commission Expires: f:.fc’::% %d&:ﬁ‘
g T, NOVS, e
e
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VERIFICATION

Now comes MICIIAEL €. BLACK, and states that he has previously read the
foregoing COMPLAINT, and that the same is true of his own knowledge, except as to

those matters and things herein stated on information and belief, and as to such matters

‘ and things, he believes them to be true.

%Jﬂ//{/

AEL C. BLACK

NORTH CAROLINA

COUNTY OF CARTERET

Sworn to and subscribed before me this 4.* "Lday of Feérm "o 2025,

g,

%M Seet gl
Notary Public ;;3? N 'E‘.’:’:
2 o =
X ic =5
My Commission Expires: 3 ///;\ &2& E%b dggq‘?
' 27y NOERS
i

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list_tech_id=x%2720240601150755755330... 34/92



9/25/25, 12:29 PM

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list tech id=x%2720240601150755755330...

Ki /41
Ta=gal

T A 4 TR

e TSN T e e G, E- Ty

- Lakd. of North Carblitia, . Tm:. r;tl:erl Decmml:or 8, 19,
¢ cotded im uouk 9¢1. G

flexmls Web

Gk 351 rhi 55

B

STATE OF NORTH: CAROLIMA
LOUNTY OF TRAVEN ms'rﬁ:n nscmm'rmn QF

PMR?IFL.L: lmmmun
THIE, ms-rsn m?:cmnmmw m‘ FATt: éi.hﬂ "HAUBOUR, - made

‘andl glitéied dnto tnis the Hogd. day ol gpd.m_, .+ 1v7e,
;b_y nnd bet.m::.n MraFIELD zl,mmraua,_ me, ™ North Carolmu o B

t&tlun wlth ‘ikgm pringipal ‘place of busipses in crhveu Enu
Holth Entglina {hercinafios: refe;red tig- au “ru:"p- a d. PRdSPBL-
PIVE x-um.msr:»ta o:: eucn prppan;es m: znt ot '

Herdol {hu’rm.na.f ‘ 7,,'1' .t,. . Purchasera?)y
HIT'NESSETH-

WHERE:AS FItL ds the owner of wartain pmpeerﬂ .m'
Hnmbcr “Iwo 'ram:ahlp* Craven County; Nurt.h cam]mm ;mrt.inn-.

of which properties were GQH'V’F}"Eﬂ to. PHI h;r ﬁi“l’.“ﬂ frpm reasnre
] and ires
""ngu fami, in kb, ufrice of the. Reglater
-3 chds 13 Cravrn c‘aunty_. .emd,

NEERE:A..-, - pﬂl‘tlﬂu of ihe aforesaid - p1uppr1:inn,
l:ugr.lr.her Wi LI! f,,nrtu.in proporties: ﬂdgacent B cunL;glunuB EhaTE

'tq, ot in Lhe ‘geperal v;cnm.y tharraufr c:amprme n develap_uent
known as YFpirrield ‘Harbour;" ahd; :

WHEREAS, to inmire fhe oL
Faipfield Harberur, Flu demrea t.f: det turth Emlta.m prnv_mla;fnea
in g mas!;e): deula: CF e nll ar any puctian . of whicb. Provigions

:m'w' he marln appluﬁablu to the nfureaaid properting add to Biich
.ui.her prupertlc_a adjutent or eontigusis theérete or" in the
.gﬂneral vmm:.l:y theveof as how oF l‘mroar tex may hu uwnod h_'g

¥Hi and whidch “FHT may chuuan tﬂ unb_'l:ect te thp pruvxsﬂnna nf

“Buch naktel dc-c;l.arat.lqn.

Neke, ﬂ‘ﬂLRhl-GREf fut nnd in. conmdarat.mn of .the

premiden afid the wuthal béneflts to  acerne o EMI wnd
’Pumhasnrﬂ by thn subjentinq Oi “sueh properties as FHI t;]mll
‘“ubject te the provisione: ‘hereof, FAI-declareld that epy tuch

EXHIBIT

l

tm;ﬁ poxtaanu of um mmr:r.rimm_

35/92



9/25/25, 12:29 PM flexmls Web

e o e, et v ek . T R s Lo P WP Y ] e ——

) . -
. ! . _.-"r.r_.- f JE ikl I'Ju

p;opetl:y 8o, rsubjectmt td the prmrmmnn of thia Hn,tﬂr Declara—n
tipn af Fmr{iald [Iarbaur shall be held, uunve»ggeﬂ, hypnthenar_ed
or emcumbered, leaped, rentod, end, gechpied and. inproved
suhject: tc such of the - Eollowmg rmtnctmnq AR Mmh prnnprty

:.l:rmzen t:mm_-y, Hq;_!:t_h t_hfu:.qli-nglxl nll. nf. wlurh prmrminn_; -:_r_':éa
declared and agreed. to be in furtherance of the.general plan of
Fairtield Haxbowr; and al}l o which pr_cﬁﬁisr‘inns;; ghall ‘he deenen
‘to Be Tepbrictions. runaing with. the land  pnd  Bibgiiosg an
Fokvhagers, their heirs, succésgors  abd asdigndy provrided,
howéver, ‘that dhtd)] wuch. timd' an R8T pRaT: subject Hudh
E;3@1::1::;»&1:!;:1.&:1 ko he p::nviﬁin's*._ iareof in Lhe mqunor aht:-w? Provid-
:pd, such’ p:npr-::tn-ﬁ shall be held hy FHI, its swegessors and.
nesigus; fres [rom the provisibng hereol.

i WA R H O CTRYTR

For ‘wach praperty kub|ected to the p:‘-dvi'rzibm‘;"t:f thi'n’
misker deglardtion, .the provisions Lo which such propeely. 1E
anbigot 'ﬂ"i-'l'i.ﬁli e’ aprl_jt,a‘l‘e to gach L-h&iviuml 11 Lthigre iy,
Y am:h um.t' 6 a tiact of land mlbm:tted fo the pravis s Gt the
Unit ownersh t, (Chaptér ‘474 af ﬁ:ié--"ﬁcrr‘& ] General

tﬂt,ﬂt{}ﬂ} st o t.q any m.mlar ,aci. ptwidmg for candnm_nium or-
umi: nwnarz_zhi.p.n,f. property; and to such nther divisiong nf land

ATEENSETE 4~ wdw D04 COoTin e aet

: sor  interedts therein; inaluding {nbtebvdl awnership toterodust
'} a5 FAS shalt :;pac:ify, a0 the. i:t‘rma "propi'rLy“‘ andd "'prnpcruuﬂ“
g Ay used herdin ghald B ‘ae mad o intlide All such 1T:tﬂm.
F The rer.t.ru:tmn“'-_;m{ur;au 1o abavé are sk Jo1Tows:
ARTICLE 1.
'RECREATIONAL AMEMNITIES. CHARGE
1. il cshall have Ehe pover tée  levy an Aannval

'é:-narge-; it ﬁmuut af mud clidrge to be détermlucd $6lely Ly
FHI - aftex' eonms1der on- 8L v:urrent and futm:? neewds ai’ FHI fur:
thu ‘re nnnéhle md rﬂprau: apcmtmm mamttmnnr-e, mpau and
upkeep. of- a.ll re:t:reata.onal Mlﬁﬂl‘bl&h owned: by FHT anad n:tumly
proviged tor the use of Mucchasers at the date ol levy of such
charge, .sudh roecgeationsl aamenibdes 0 inclpde Lut. ndee be ;

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list_tech_id=x%2720240601150755755330... 36/92



9/25/25, 12:29 PM

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list_tech_id=x%2720240601150755755330...

PER BN hier kTN 6 DAY

il B

T R L D e I F L

flexmls Web

WO T

il g m dams; l.'ll'i_ll:'-inﬂnﬁfl beaghii, CEiver ol penal  acovess
Araets; qo_l_"i' gonrsesg -i;fs_n,tiiz;. aourks,. n,wiwmna pools, gamps
grounds; clubhouses and.agjacenl clubhonse grounds:.

- 2. The power Lo levy puch & charge an.
Pnrag:nph 1 nf Ehiw .nr!I.J.cla uhﬂl] inurn alr:o r. th
ancI ﬂﬁmqnﬁ ol ea.ch such ;ecrLauanal enmcgml,;,r, prnv__der.l. hmr-
ever, that. n& clsargu u}mu Lm 1w.md hr any nuch BUCCEEGUE 0L

agsign. vitlun thvn {1?) nonths {ollovwing the ‘date of levy. by
.I'.iiI.\,_; or by thga.pcvuweuﬁar in tibtle Lo .such Baccosaor 01
ausign, .oF ‘a- charge as provided hexdin for e paintenancs,
Yrpair and: qpk'e;up" of the wrédrveatidnal amchily ©r amenities
acguized by ouch succesior or-assign. '

" 3. Né Guch charye L"-r{:r shinll be Levied afaingt
pmpmtlm ﬂmmd by FHI, by F‘.air_l_’mlq.u;n:fbuu_f Property Ownern.

PE z}wded in’

,Jl,@ag_c:.atq,pn, inc. o _b}r any c:orpp_ral;{"tmi .ar corporations that
may acquire tifle toor operal apy water or Bewér utilities
serving - the osfea, or any dems;  mayinig bedchies, rivor and

canal. dcecess  tracts, goll colfbel, ERunid Gourtd,

_pbﬁlg;-ﬁampqraungq, clubhouses and adJaﬂPnL c;ubh;uw

o olligr like te 'n-nal fac.tl:.tw;z, rogard
auch [n_thien sre used by pergons other than l'urt.huﬁmz..
L :{._ha.,_::ges '.tc_:-: Ije;' lgvig:d.hy B, fhe puccesmors and
'ilﬂﬁiql?":‘v‘r" Hor Lhg-operalion; thiiptedance ;. repale ang upkeep ‘of
the: recteatidial amdhity ok cunr..tuh.:.ms dur’;ng Hu ‘\Fhlll'ﬂ! }('211'-
khall b determined ‘on o ‘Befare the flisL day of Apyil jof each.
yeur,

. Bach nuch charge dhall becoie g 1ien. of efcine-

brance ‘upon LHe property wpon which same is levied'as of the

aforepaid [Trot -day of April, and acceptonee of éauh. deed for
- nuch property. or the excmition of 4. conbract Tar thepitohhdn
of such property ipon which such p charge:

4y bewi levied shall
be ::anst;'ued to be @ aow,nnnt I:a pay eai:h. sl cha g, h‘ti.y‘
ﬁrcpert}r acqmrud shall He takr-n 0 '_mct. tn Lijer Lien for Emy:l
nnpmcl pnor chma_ms. and every porson whe c.lmll bwamu the

owner of the title, legal or equitable;, o any proparly: :,;ubject;,.

37/92



9/25/25, 12:29 PM flexmls Web

lriv U‘-"»& |=I'ELL Ua

to such & charge. J:-y “dny méana. whatsoever {oflier Lhan o anory-
gagee under ‘& mortgaqe or a trabtie under o deedof- LLunt_}
. thall ba deemed: c:om:!.unwc.ly to have covenantoed Lo pay toFHL,
ity ﬁucceaaum e .'mmgns, fm}r, ek charge&nr charge.. H pruw:l-— :
z-.d l'lowf '.,1 thut. m th& event nf prdp_ E'Ly wh,lbh g hm_n '
suhmltted to the prnvislmm af ‘Lhe Ur;il‘. wher ghip Aet nr ko any | a
:,,mular act - DrDVJ,dlttq fm: candominimm or unil ownership of
Jproperty; where the morbgagec:of a firgt mortgade of  recogd vr
other purchaser obtains hitle to the property together with tlie
intersst in ‘the comnen elefmite stteibytable to adtd prapurty
a6 & westlt of famclﬁﬁiuw 13 Lhe f;:ut moxtgaqu. HUCH. Ao m:-r
af t.:|,1;1r.~, nis B Yks Bugdersors and _mna, r:h“:,ll ok ba
'Jlah.le for sucrh charges wlu::n henatne llut. pricr to thie acqu:.u.-
'ti,‘__I‘l ot i.-:!l‘..‘l.l'&r gy a I':eriult of ‘the ‘foreglosure. ‘BSuch mnpaid -
;charges: shall be deemed to be. common axpenses collectubli os
provided in the sppltcable deelaration subnitting th&‘y:ir:‘;bt‘ittjr
‘ta. the pxovidionz of Bnch at:lu atd’ in yuch svent, rt,nh acqu;;ur
o L,_;i.LlE #hall be. :erpmtf'lblg. for-""'wmﬂm. b Hugh cfmrqm‘ nnly
Ztﬂ t::i‘ I‘!{Ll"nt thﬁt uuch acquirw oL l‘.J.LlL* _t"‘ uapun :lhle- ﬁm
the payment of Othﬁr COIMON. SAPENGLE.

6. Faph such charge whall becoms due: and p.xy.wld, o
the [first day 6f May of ‘Ehe year ip wWhich -guch charge - {80
levied, and each such tharge ‘shall “bear dnptérdést from ito dug ‘
daté ab the ratg of -s'nf. pa;‘can {ﬁﬁ) pm" mnum. H‘mch mtm’n it 1
tngil paid al..n Bhall e ',_rL:,Lute. a. llen r encunliraicy bpon the
f'prapnrt.y tn wh:lch sani charge A5 appl;,cq.ble _ _

7. .Payment of all cHarges: provided [or -herein. |
whether leviea: by FHL, it6 guccessolfs of assigng o shall be made
ity FHL, - 1ta agenta, succasfors . or dsdigns at Palxfield: Larbour’,
Inmi, P. O BOX. 1738, N:sew Aern, North ﬁarﬁllnﬂ ZALGO, oToat
Such repln:::mmlt wddTess. or adiresses of VI, it .gc_\:‘a,-;it-.;{;
ﬁuccehﬁurn .or hsﬂ.tgm; as ma;r hv:: indu:-xtm‘i ha "}iff'i*i.f'"ﬁzf‘
inBtrument or lnntrmtmntﬁ {n writing, executed by FHI,. ]t"f
-nucccusu:b or a.ssslgns, and’ duly Lec:ndr_d in Lh;: o[fma,z of e
Register of Dieeds of Craven Caunky ; Bockl camli.na, Wi Lh A

MAED AT RMe e b LIRLMSE e a Y b e AL TER COLNE. RIw SN B R e

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list_tech_id=x%2720240601150755755330... 38/92



9/25/25, 12:29 PM

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list_tech_id=x%2720240601150755755330...

——r

EDaatIT ERLEV aal wEAWIas g gresa

AR MR EE R R A APVEERreh a® gam i

: pm' i

3

,L‘-C‘L“Lif}':m} mr.her thiat‘. ail charges levied by &

flexmls Web

matgingl dntry dasde Gpoir Lhds instrment a2 recorterd in the
oificd . gf the n::egi'n!iiez'r o Ueedss of  Craven Oowily, Nerth
Garoling, . |

- B The lisn -of #ach t.hargr_ as ﬁ’:.ﬁc'wi’d:__agi“ imhprg_
indey may be {nlleclo:*.(:t:l by F'Hl, ilg shdceustry or mmign?. at
-‘-“-.11'7. p;,mte l_"Dlll.q:W_Jl.I)t;_l; Ll:n- due dni;. ul," L-I_l_t:» _ﬂ,f;|;1‘gﬂ_ Qewiad; i,n
additiosn amd as. an' alternabive  te tle Lemsidy. of lien. fore-
glosure,. FHi, -im sSUCESSEEEs aind asﬁii;hm,'-‘ ‘ahall have Lhe right
aiiﬂ';b;'n.-itin to’ ue the Dwnnr 9f- tiw— prﬁpnrl.y ;sgruntit whmh ;uch
eharge was lovivd : Wl GF me “f ot
any ﬁnd ull u;i]h:lu.‘l ulmrgm.,

:,ntm.csr, c.m.,Lf* *md 't,nsnnixblﬂ
attornny“s' 'icu:.«- in any courk of compehcni; turisdiciion as tor a
debt . owed by such owner or succesnor ownel Lo FHL, ilo, Euos

CUBSOL L Or ashigny,
o, Upon written el 't:i'i'gn"e'd"'-hy ‘Lhid pwney of e
-pmpart;r from which » ceftificate 1'.ere_undur g rrqumstg{l, oy

tha pri pf'_'ct- We pun,haa!,r uf E-u::h plf'_'p:..rLy, of by the uttnmey
Bf P‘thﬂr} thch reguesk 1sn in., thi.*, form pxovu]vd un ALtachment
A _;_:.L_Lanh_ed‘. h_er.e_:,t_:p and . incorporated hu_:-._rmn by reterencoy and-is

-mallon ko FH1, it agents, -EuCoesyors ob o asfigns, at thoo ads

dEess O respective dddrerses last- recorded in lhtﬂ an::e ni
Uy Regiptér of Deeds of Craven Lomnty, Norui X

joth Lni Imrag'._ph 7 6% thi 'ﬂrtu_.' ¢, A

; 'umpauue;j by a L""i.-ck in L g <
pnya;hlt' to the Llll:lt_}* upun whlt:h, I,i),l(.'!ll h.':Ljul..!.,t. 1., IIJ-:I.ﬂL. FI-H, .LLb
agt‘uL CUCCCEROrs . ar | ajssigns, z-:hall furnish a certifieate in
wrlt'lnq "rifc‘,;nb'd ‘on thehalf Gf PHI; its :'urct: st or éﬁhlgl‘lﬂ,

spgn_;;icd. prppe;;.:f liawe ‘b paid or. mmmﬂatlnr: ummm alI
wuch - charges. and intorest: thercon whicl wiéwadis unpald. - gich
werei Cicave . shall bo  cohclusivé . evideénce of payment of  all
chiarges  levied by the¢ enbity issuing. same pther than tlhose
enunerated: therein as rofalning unpaid., ' '

1n, m" ui.e éveﬁ‘L 't;iiﬂ. tﬁé“ 'i'p"ﬁo it I'ur 's; cmﬂ,z ricate
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the requesting phrty at the ndﬂreﬁu
‘Fequast within tmrty iau ' 'dayn tal;owinq Lhe meewt of ouch
]_':'_c-rqulmqt by FHI, ite ngenta,
1guiah any ‘charge theretofors lavied By sueh nonrresponding

flexmls Web

i ‘-"J E‘B

',mail. return racelpt redquedtad, and dush roqunat avmnlly is
received by FHI, ite: a_gent.n, Buccensoys or askigne, Ro. evideng
e hy the return receipt therefor, tha fallyte af I-'III“‘

"_Bh ﬁuch ccrt‘f f:r.‘al.r- to
‘tat&d in auehi. written

ng‘nnts; sumegﬂmru or aungnn,t to furn

._uccaa um or: nsmgm.;u ghall extin-~

ent;ty upan the- preperty. for whiich wdch ecrbificate ik pes
gugsted or any sueh: chnrge lovied upon tha prcperw for wiich
guch vtertificats. i :equeat&d W1hhin thaxty (30] d1yn nubde-

‘guent Lo thi data nf natunl It!ﬂﬂ'lpt nf pugh vequest by mn it
-agehts, duccen Sre o aﬁnir;me..

1L, Bn}r and al}. ‘Alenn oz plﬁ?ldad for heresin shall

‘he r.'ubordnmte ‘to -the la.en of n bona Tide mortgage or deed bf

trust representing ‘a Clrst 3ien at any time placed opon .my

_prupmty Lor tha. purpnse gii3 pcrmmwtlL financmg .=.n:1}nr fmanc-

ing of the cnn'itru:t_tml nf # res ;clemce ‘or uhh:-r nmptwt}mﬁnt

‘theredn and recor;:leﬂ in accnrdnnc& With the. Laws of the Gtate

12.- 4‘1.1-1 fonds -aceumulated from the oharges levied'
hercunder by F8I,. ity successors and a5ziqns, shidl b sepas
rately ‘rellecked on the beoks of agdount of thn Buner ¢F owneYS.

of. GaLld imenities pn‘-rLuin:mg tcr th& ru-crrf:'ﬂ:lmml f.]r;htlw_
Fajerield Harbidur.

'1;'-']:".. 'FHL, iks agenty,. puccsBiory ot m;.':l.gnt,, shall
"lmi."ﬁ i:hé nghL ’un E'“hllﬁh o list - of properties gubjedt Lo
jt:hnrqo.a hereunder, vwhich chavges are in o delinguent statuy;
and FH1; ite sucoesvors -and assigng;. chall have the' rlth o
-pugpend the ufe of all rc-craatiouﬂl nmem.tw_; nwnt-d by l-‘Ill ta
‘ﬁuccerﬁnru ami a;stsiqns. h}' nny peman nr purﬁmm barnm; L}m-
n.gl).t ot uae or mn:h rearnahiau:a nmﬂmtmn upr.m uu.. uwr:r..::mxip;"'
LRE . po;‘sseshiun of an:!,r prppertg ‘upol which chargaa provided i‘m'
-.1.:@;.@11:1;: are ﬂ_cl inguent..
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‘4. Netldng cantained :iu ﬁ]mll ST mta.r.p.rat.ed e
mn.;tt;uf*d to ]ﬁrr:t'r_nt J.‘"III.. k5 nuc.r:m-a;om or awiqnn, from
canrnutmg _wi‘r_h paruunu ::Lher L:Imn Burdhaners tor the use ol
_ius oWl or vperated by Them, oy any 6f Llicki, ‘amnig
Ircml l:lmrgiug any uaery 1n<:-1ur.linc] Purchagsers, for the. Ligsd r.p'f‘
any . guch amenities; inepluding Charpen Foi individusl ue::viceu

ot géods provided users thrangh such lamlj, LJ.'EJ:-
q" au uiuiii Hﬁrﬁiﬁ'

‘1%, Thﬂ Lerm’ "nm:-:caﬁu.ul ﬁmi m;us_

| "oF I in g '. ' ' _remnlmve ::efer-'
d ty other an 1.]19 Fmrtield Hu;baur Propecky Owners |
.ﬁ.,snciauum Anc., % being upderctood  and, agieed that Lhie
ught. te imvy charges fop tho maintensnes, -vepiity and: uplmcp uE
‘such recreational amgnitido’ As; ‘may, ba’ cqnvq*}red to the Fnirl:‘i_-
‘Harbour Prﬂperty OWrinTh hnanrmunn. Im,. lsimll bt B pra‘?idtd.
for- iu ﬁrt‘._tr_rl!- 34t und ncht A prﬂ".uder} Im: in th:l!i firtdele .
ﬁ]‘.'I‘ICLE iy

FALHFIEHD hAR!.’JDUH PHOPE-RT&!’ lJWN'ERS AS’GCI&TIUH. INC,

1. h‘very permn upm: ucqnlrznq fitie,; legal ar:
-nqq:tablt_; to -any property in Fairfield Hazbour uuhjectnd to
the proviwisas hércof shall begome & mivmber uf the: Fairfield
Harbour Pruperry (mncm A’a--ocxatmn, Int:., 8 Nurth‘,:‘_ﬂmlmu_
uSn=profit cotporat;un { hrulnnftm“ I’L‘B'Ut'rf‘d ko as  the
"Aqs..ociatznn":, -and am lm:q ‘A hrm A lha awner -uf  any mue
_'p:upert}'- In: mns-t ji,lll-ui.n a m&mhw.' uf tho ﬁsﬁuclellion, prowided,
,.-huw&vzr LhaL Hmrﬂ Blmil ‘he. only ‘ong 1) rc‘guhr meiu.bmrahlp'
o propurby regaldiesbe of the wanner 6F humbes nnmen in_
which. 'title to same may. be held with the: &:[L.Lpt:ll:rn dL Prapiriy’
submitted tn tha Pl'bvmj,cn'm ‘of tho ﬂnit ﬂwnernlup Al tir ] i any.
mmlnr nct pruvld,mg fdt cundnmmmm. umt, ar- 1ntn:.vn.1 ORI
whip of prdpﬂty. i which -gvent .and: :.r il ie otherwise provid-
m;l in the ﬂt’:c-lm:atmn submltl:ing such pEoperty tu the provi-
sumﬂ clf' e aot; memhr-rahip shail bg ac oo -proviged; Bueh
memb:-rahlp ig not intended to bpply to those persons who held
an interest ip any proparty. mexely as ﬂacurny for the p\:-.rfnm-

SRECd = i e galitie maee Akl psed d e eirg

HEED ARSI Rt R e
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ance ¥ an thigafion_ to pay. woney, .e.q., morlgagern, deeds .of
truat; or real -estabe contract purchacesy However; 4f suth-a
parson -should rcéalize’ uapom: his sedurity and hecddme 4he rejl
ey ‘9l A property, he theh Will be. sabisét ta all e vigh
q‘tnmments F.Illﬂ l:miht.tcnh :mptmnﬂ in i.m_‘r'i"hrtlclr: on owneru cf :
airfield  H hoﬂr and by mmnbem ol th:
.‘I!; mcludlng Lhoém Proy imions Withirenpect tn pay!wut
4 nf all chaxges . ‘

2% The general puxpose o the Association Is o
further and promote the ccumunity weéllare of property owncrs in
¥ alrhnlli Ha,thmxr. ' '

3, :1‘!11_ hsgociation . ﬂhali be rl‘:'xputmlblt'.‘ £or  Lhd
epération, malutenince;, tephdi and uplceep of the parkd .and
other common AYeas 0¥ amehitisn now .or’ .he.me?f ror ewed by it
within Pairfield naxbour. Tha Association also sball promul- !
gatd’ apd anfsveé all redulations nedessgey for the s and I
'.E:‘:jnjﬁcﬂt of wach paiks, ‘Comion Sieas and such othér p:r:é_m-.'rt‘.ius
asi 3% from time o Cine may ow,

' 4, The ARssooiation hall bave all the powsre that
Erom. time. to tme are ectooul in itﬁ Al:!;ll:'h'zi nt IimﬂxparﬂLmu-
and alY gther  powers that belong tolit by operation of 18w,
ihntiluding bub not linited Lo the power. Lo Lebwd agadnst avery
membar of the Assoclation dir Ahnual chirgs por property dube
Jeotagd’ Lo the prwiaiomrr vl this Rrticle ‘o pet “ansoriate
mm]:"r-; the 4 said gharge to be determingd by the Boatd
‘ot D;rm;tors uf t,!:e ﬁﬁﬁbﬁlﬂtlt‘n afm:r conﬂﬂ?hibmn af t.u;nenL
maintenance noeds . and rutum needs- of the Asveciation Lo the
;PUrpobes  set fortH in fite Articles of Incorpsration.. -Ne such:
"'c“tmrge evey r-hall be made agnnu.t, ms Ty pi}rﬂbl-‘: hy I-‘HI g
_:Asaccuar.. n 1tr:.=::l_£. m' an],r om-pﬁrat'mn br ruqaurﬂtionﬁ I.lmt. muv'
: d b moguize Eitld Lo or uperabe. ady ¥
uLJ..‘Lit.ies marviuq the ares, oF any’ a:!-n'mt. :
- river and cansl  aecess. 't.racl;:a;_ golf gonrzes, meu. 'T-'_J_“rt:i'r_
‘swimmdiig. poacls; campyrounds, clubliouses and adjpcent clublouse.

[RRE

RIAE ARE EETH W aNeamE ey AT A MO CILJEYY ST At wlbe Rfm w o B4R

-grounds, ot ethex 1ikd Srecreationnl Facilitiss, yvégardieus of i
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ggx.fiﬁjfiqﬁ”igd

whﬂthr‘r such facilities ‘are wied by pu:.!.p:m,; ‘ptht  bhan lnr:_

‘awhAeTs Of properLy. ﬁubge_anI £ Lhe prm.r:c-mn uf t,hm m t.ll!.
“The Asseedation algo may L}mrr;ﬂ im_\r ey nr rnr'ruibrr i{!f"‘l [or the

ube of aky Bwmeni l;wn o\mcd BE ofre Al _d by 1t, :|.nc:luding chnrqm,

Kar 1ntiw1dual ﬁm‘v:u:es Ur gamifi provided members through such -
.fncil:.l.m:i

{a) Every ouomal’ charge o made shall be paid:by
the membez to the- Adsotiktion or its deaigneu ﬁn or-PeLare ilie
Fret day of May of eath. :.re
of Dirsctols oI Khe 'Mssu 1at1m'| ﬂzall' ; thf‘ umﬂunt of l:l;u:
aninal charge Par properky of per ate fonber gn -of before
the Eum: day ur ﬂprll hf euch }fmn md wntten nut_lca wf tha.
rgt‘! sp f:.md altall hu seak to esoli mmber; provided, how-
wet_. that: iees for usage and c:harqe fok mriwiduul hE[’VlEBG
or goods: reesived By -mtmbersg tlu:augl; the IaclliLm.; nr,' g
Association shdll be peid Bt leant monkhly q;. nwrg often be may
br regiiied. ' ' .

' {bi If aru’ annual Ltmrqe r,lmll uut he pmd mhpn

- dug, 3L a.zlmll huau' mtere‘,t. from Liie datp of delinquency al Lie

rat.c i}f r-lx PG,IEEI:L {Eﬁ) por KLU .

The ﬂrmual ‘chaggs,, 1f wnpald within thiprby: (30)
day.; af u.., duc, dake, shall hecome & lies Gk encunblance . upau
Lhe property and accoptanct of mu.ti deeﬂ for such prnpe;ty ‘or
tha c-mcutmn of & r:cmtract, far- L.hp, pusch ey of auch :nopeu_y
ahiall b rnmzt)mod Lo bc A novvtmn:. by oy tho rhatqp The
Amnmnt[un tuav publmh the namr-s: of the delinquenl members,
..nﬂ mrpry t;uc;h lwn may be- fnrcclmvﬂ at any -time: ALy propor-
"Ly nc:quu:.d 48 tokeh. subject o the 1isn mr iny’ mipmd priby
chargas, and. every /pereon: vwhe shall l}ucnm:: ‘the owne; uf the
lrgal ©r eguilable: pigle Lu'any propnrw s,uhjf_ct_ed to t]m

provigions of thig hrtialc 'b,-.- ANy mears Shall be. lu_ld conelu-
iswuly to haw— cavmautad to pay the Associatleon er ite
_unbigm‘:l_ Ay micn chiacge -or .chargen; . -provided; howevey,. that

where the . property bas bemh mibiitbed %o the provisions of the

‘Unit Oumership Act or ‘b0 ‘any similar act providing for coido=.

At 1or the @hﬁuimj yam:. Thn‘_ anrd-
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min’ium. : -.m:ii”t; gy 1nterva1 nwnErﬁth of PropeTRy, whére ‘the
mwtqaqee of & first mortgage .of xecerd or other PRYGHASHE
sbtains title to tha property together with the intervest in the

‘common eloments attributable o sald’ p:'opﬂrtv A8 & result oﬁ
inreclﬂﬂurl. af tlm flrst martgngm ﬂuc:h acqu:u;ar of t:.tle, m.u

ICOeRE m‘s and assigm;, s;?nll nﬁt bez linblu for such charges

Jwhiich bt:r.-atma due. ps:i-or to “Eho ncgmmi.i.un nf titie as .o ceBult

‘6F ‘the foroelosure, such unpaid charges shall ‘be deemed ta be

ORI SADeEes rolloctabin wge provided in the appl:.cnblﬂ'
deelarabion uu.hmil:t.ing L prcport:},r &6 the provisions of uuich
gty andoisn ewch event, such acqmrm of Litle" mmll B ¥
“gible for- payweint of guch charjes only td the extent thad
acipirer of title in responsible For the payment. of olher
"'rgomrqun expﬂnsnﬂ S ” '

cspuz_w
1ch

5

In sddibion and ag an.#lterndtive to' the remody of

‘lien Tareclesmire for such: annual - charge, the Axsoeiation shall
‘have the cight cand  option o sue Lor any cprd all unp.nd.
'x:lmrge-,a. interast, coats? and l.'\'.‘ﬂ:ﬂﬂﬂ.:!hlf‘ atl,mnu;rh' fr-er m ﬂny-
-::au.t:l: of “competent jllrlﬁﬂittiﬂn af for la. deby mn::d by any:

ﬂﬂlmquent me: luhlf-;' to the pgsocintion..

{c} The Aspeciation upon domand atl any time shall

tmnil:;h a ca!.*Lificﬁtv& in writing signed. by an offiver of tha
n_:mun_latmn __t:j.ert::l Lying that khe: sharges oma speeifisd propasty

‘have been pald or that certain charges against wiia progezty
vemain unpaid; a5 fie gdEe may be. A redsininle chirgs Ay :Lie
alation IM iha.i
;|.=:isummr_ of these nntttf:,cates. Suel u-rLu;r-ntwl shall - e
‘c:mclmiwe a*.ridenno of paymenl of sny chorges therein stated Lo

made hy the Bmu:d nl:‘ D:,rt-ct:nrﬁ .14 the B

have been paid.

He The Tund accumulated . ar octhe  fesull .6f - bNe
-=-ct:.argea levied by the Associatlon shall we- ‘uﬂ.ed mglu.;wvly Loy
;_prnmLe and’ operste the recreational tamlll.'_ien of, and the
health - aafety anid welmﬂi af Lliu members aml asuuczatq mvmhew
_-of the As :im:'.l.ataun and for Lhw unpmuemm\t dnd maintesance. of

thoss areas ﬂ&mqn-xtnd a9 parks, and ofher property and facili~

18

e - - - - .- i

44/92



9/25/25, 12:29 PM

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list tech id=x%2720240601150755755330...

S aw

A e e E

pEEY)

L 1]

FARIT 4T A te TR ATETA e A 2y

flexmls Web

{thin E‘a:.rrmhi Harbour which shall have been Eonveyed to

ur acquir..ed hy ‘the Aspaciation.
6 10 the event. an ownei of prdpi:rty a,uhjer:i.cd Lo
the pmviqmm oL th1 m:tu:]e ;.h.;_ll 1.111 ta :iin: "'ntmu ‘the

m;-sm,lnt;qm -"n.l] lmw_- I.tht Lhmugh g .ancut.: Lapitd

nmploy!.et: “to t:nl:m: Ypon. haxd property and clear, eledh, rn—

.pmr. mmht.n.n and rastaxe Che property and the u\xu«rior vf BNy,

hulldmg --md any coehar mpmw-mcmi-n crm:l.c,d Lh m“m I{-m:h
right shall not be nxr:r_c:mud unlm:m. twp-Lhug!r (2,.-’3} of much

‘Bogard of BDicediors ﬂlmll lmw: van-u inm 1avor (of ats . ]:mng

exarcised. ’1'111- C.‘\‘.‘.!Et T '*uc.h nrmnu:nnm,u ..Lm.ll Lo addnd Losand

-h&comc pau.t of ﬂm .mnual charga ‘o wh:c-u sueh prup&rty ik
-bub_;ror.:t ~afy

ihall :.annt.ltuue o l:um an-fuel propexby.
"!., “The Board of Directorw &f- the pug umn!‘_mn hlh‘;ll:

-have the right to Huspentd thﬂ vm‘.mg rlr"rhl.r 11 nmr. dlltl i:he

right U ditse of ﬂ.n:.i' lnentber"ﬂt' H‘u': rucre.tl.:.mwl fncrll:l.t:mn ol

thn Agnnmauan ol ﬂf l"llI or. ot‘ Ay . uLh&: c.ar.pm.;xtmn owhing or.
éperating su.:h' nmlitiw :

(a) For apy period during wiich any ﬁmsnc.muun.
."Ghﬁl‘flt. of ‘any. kKind whathonvep' pweil hy Hu: nmmhm zcmama A=

paid;

[l':l?:l Du,z.‘:.ng T pm.:m-rl uf:. :my t_r.‘ll'lLJ.n‘I.lj,Ilq vdgd it o
By the jembir of . any x‘m.tr:-,ci.‘-vu cnv-m,.snt of Fairticeld Harbour

appl:l.cabls«‘ Lo tl-e property pf the member; after “the em...i_ence

.;uf the wieletion shall have heen dm.l*u:‘t-d hy b Dobsd ;ff_

1 rectuck of titk ﬂs.’iac:l,at:.‘l.mt' nnd,
{c} nunng t;he permd :that,, any: b:.ll Lor water,

'Hewu:. garbaqe. l::ahl& T oL -any utlwr ut:.lity oY GOIvICE rdn-
--:mrad y

y Lhc! nember by Fm AtE mucTessors O ansighiy, shall
remain unpaif
‘B, The-lien of a mertysge or detd of Trust IRpres-

nqnting a firat lien placed. ugon . any. pmpel Ly rr:rr r.he pumusa;

of permanent’ fmanc;ng and/ar cunat:uctmg ‘a mmdencu or -othex

i1
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i .'.‘.E f"l

impfﬂvemant' tham:m rncordbd 131 ac:cm:tlauc:u m."t.h t.h-: L nf
Hofth' L'arnl:im Ircm lshu u:le.t .n.f recnrd,atwu, shall Be superior
ta nny and a1l: emch 11&::3 prnnded for in thie Artie
ERTICDE III
RLCREATION!&L AMEMITIES

1.  Ewvary -park, reosreational. famidity, ‘sng pther
a.menity within Fairfield Aarbiour 1o R pm\mte park Enmlity ot
’mcnlt}r angd Tiéither FHI's cx'_u' ion oF rcmrdmg Bf any plat.
nm: sm:,r ather L 't bt FHI m.ti _i._sapéal: te. I-'a.mfu-lﬂ Hiarbour is:
tepded to be.or shall be congtrued ag g dedicayion o’
the puhlic of any af maid paris, remmtmml taciiitien dnd

‘ amr-nitu, .gther than-as reflected herein, AD cascment fobr the

uze: And muu}'mrmf of creh of the areas d i’z:gnatﬂd s pm}w i’

- seserved Lo EHI, its suscessora B[fid asEigusy An thia porz‘-an-* wWher

are from. time . to time memht..rﬁ ar smf.f iate. mrmbms ol Lhy

Fa:cr":mld Harhnur E‘ropar‘i:.jf ommm hssucin..mn, inc. Cherain-

art&r r&ferrad o #s: the "Arsaciatian"}; o e menbers amd
ownors of amy- recreational £acility; Lo the re tubdenta,. Téhintg
and gocupants.of any multi-family resfdeatiag hmlqur l;me
honge, inn oe hotel Iac;lity, and all ‘otlisr ]c:.ndls ol res
tial ;-tructuri::s That may “be erﬂcted withm’ thi boundnrms uI‘
Fmrfmld Hnrhuur, nmt to the inv:tm-n of a1l of the .xim.cmcn-—
i i the use bf which sliall be subjoct te such rules
anc‘l ragul;n IDTIS‘).'IB ma_v b prenunlmd hy I-‘i!] or khe fwseeliation;
1}_‘ the n'sspca.atmn is ‘the owner of the racil ity oF praperey
mvnlw*d

#.  The owm:rrship of: all nr Lhc- ratcrvatimml mm_n.xa
tieg Within !'alri:l.t.}.cl Ha:.“bour whmn. sitay:” ineluge bm‘_ rstm.ll not
wng, mMarinas, beacbes, river and canal access
‘golf .pourses; teunls coUrts, wwimming pools, camps

tr,ac Ly, ¥

-graunq clubhouger -and adfacent clubhonsé grounids . ahall be §n

FHI oT rte gucoeERsRors, granleos; -or nq»;gm Smd the nns ﬂmi

a‘n:;nyment thereaf . a—hall ba {m silah teems fmd c:mdltmnﬁ .:1'\ FHI,_

TtE puctesEbTe, granteén or asmgn..‘ frnm it.'l.me to. t.luu: -,.lmll:
_llcenaa. prov:nded bowever, ‘that any and all of sick amenities

12

fmn i e e 3 - S m——— m— - . ) < i
v s B
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'mr»nced ut the i’ro;‘u,rt:r cunttal Committes |herainarter ¥Yeferced
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may beoconveyed to the Assotiation, which convivance chall be
uooeptoed By it brovided thv sape ik froe and elenr of all
ginancinl encumhrmmaz.; - - '
AKTICLE 1Y
"PROPERTY CONTROL COMMETTH

L m.i plana ami apecifications  for any stroginre
¢r improvenent whatsosver. 'I.:o be erscted on ot hoved upoh or £4
iy properly, wnd' the proposed laantmn Lhtzreuf On nny prnper-
L¥: the copdbFection mnl:.trial, th. room gmd exLuLlur pelpr,

LBchgines, amb J.m.er r.:hnnqe.; nr mﬂd.\ Li \m nfter imi::ml upproval.

tlmmnf !a.nl'.l any remoﬂuu;g. ret:tms;trm.tinn, uiLcmtimm, or

.writmg befﬂrc any - ruc:h wurk iy coms-

46 Aan Lhe. “Ennunittﬁa“}, ag khe bame from tige Lo tune di i

'pﬂﬂﬂd i

24 .{‘]u' C'EMHlttN" r']'mll ‘b conpagrd of Llirea !3}

‘_hidmﬁ'éi’ﬂ“ e linnt‘d t:,f Lurec-tnm Qf ‘the Fairfield Karboui
.,I’inpextr {J'-i‘neta— n.nm:ciatzun, TR, {hermuaftm:' relerred to as
't.lm “Mmmh{ ‘_:nn“] ahmil have the right Lo eppoLit and: rémove

msz.whe_ru. of the Commsktoe.
3.  Mhere wtiall be Bubmitead. to thit Cemnd theo t;'ri;nl‘

42} cemplete gets of the finnl plany nnd npecilivations for auy

Al A3l prﬁpumzd .impruvﬁMPnLﬂr l.h# 'r-rhrt:mn oy nltnrntz.:m n‘E‘

‘Whighi-dis dgsz,md, and xm struntun,u or mqw(wnmt:nts of. ot k:,m:l'

Bhb1E be u:ected. altered, _p.L_m_:qd sar maintained wpon any

-pmpmr.y unlaps and until the final “plant,, levabiois, ahd

specificationg theréfor have receivéd wiltten approval g
provided in this Article. Susli plens shall :,ne.luﬂn plnt pl-:lmzi
ﬂhow.ing ‘the locatian ¢n the profierty: B rhe lpu:.ld_mq, wall,
fenee: or ether suuuture pmpoc,er.l ti hs- cmmuu::terl. fltered,
Piased ox maa.ntmned ‘mgz:l,hu w:..u: um prapusm:l cmnsu'uctinn-;
mALETrial, etlox mhemuu fnx root’.‘a mgid exteriors thareof. and:
'prnpmre:d landncaxpe p:l.anting. .Y r:l.:_l:mg fee Gf 530,00 bhall.
acccm,pany ‘the lsuhlnmsion of such :pia:m_ Lo dafray Comnittee
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‘&Wiut t.he i
I';of tha T _t.r.lctlom. npplicable to:'such property, 4t the des J.qn_'.

—— - ——— - PH e e o L -

w UL w83

L RXpenSes,  No nddxt:.onal Lex shall be refmirud for rvﬂuhmmm.nn

ot plang reviced in accoxdition mth Cmmu:.u:.e& i.:-mm.cndntmnq. .
4. The Compitted ‘whisll DPPEATE. oL, dlf-ﬂppLOVﬂ By,

-npaci{icutinnq and dutmls wltlnn thirty uu} ﬂay" imm the

recmpL Lhnmf . Gng tl; wet ﬂf th\id planz., specitications angd

: ‘utmls mt_‘n the appmvn.l or disapproval -epdorsed: ‘thernon shall
The rctumed Lo the person submitting thew agnd tha other ccpy-
thereaf han be retained by tha: CommLtee- Lor ,n;n purmrmnt.

.f:le.,..

5. The Comaittoe ahal] havm ths:
any plann. ﬂppr..:f:.::atmnr or ﬂ&l.a.llﬂ sumeL:;cI Bt odn Che
ame are nal: in accordance \uth a0y of e provisisns

oxr culor scheame oL the proposéed building or. othsr :;.Huct.llrﬁ ig

not in harwony . with the general sorronndings 6F duch’ plDIJ&It.jf‘

or with the amnwnt buildings or rtiucLurmn ir 'Llw pmm,.

ﬁﬂpemfmatmnu and detallﬂ suhmtted ar.e incoﬂl};le{.e. ov in the
:Event tha Jf:ommtt.e:! r.it,em': th:: plansg; upacit‘:mtmnr g detally;
-501'.' any part’ thexeof; Lo br.e contrary o the interests; wolfave’
or nght" 0fall o any. part .ol Lthe pEapirLy .aubJPff-'L [T thL
,proviswna of this Mtiﬂif' or the UHNeTs tiu.rrof _i'lm ﬁt_cu—
“Eions ﬂf e Cnmmt.t:LL z,!m:_l be Lmnl 1nd lmt vu.h mct‘ ta dppt*l'll
or review,

6. HEi
m.'ly atrch:.tect_ 0_1,

gcuL Lhﬁren!.‘ bltdl,l be J.L.rpnumhh‘ i Lm_v m’:}r

.tmi. revu;ud or appmved in accardnncr_ wi ldh th:r Eouqmn,g
provisiains, nor far auy atnwtura]. or pthnr d:- fects in any work:
.dﬁnt, according to such.nlnn.,, sp»cifncmtmns. and. detaili

7. Nu piur,_ dm..k Float, booat shelter or other

.-ELruﬂture .,,hﬂ.'l.l _be cn-n-sbrm;:tefd or pluced anor exlending dntd
- Ay rivr:r; umeh’. Wwaterway - Dr ‘canal nxc.mp‘r. wibth e m:l.ttan_
-appraval cof the curmuz.i.tea, and in the mrnnt that Lhe I:'ommt:.’r ue
‘shall -approve plang, upﬁcn.ﬂcautms and dt.t.m.zs. £08 fjl’l‘f huc.h.
“glrunture, sk appmva.l Enall conat:.tutr._ A mare: ..EE_S'Q,L?{AI;{J-L.

14
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Cosersand anaigqisy Lhe ekelusive ‘tiyght bd optratu ag h‘qm t]nkri-
to timg -to gnnl. an exclusive’ J.:.cf-nuu ta & ’c!nrd ;mrty tn{;
operale, a :orruﬂercml :st:wt-ng:mg t,ervica i‘nr the purpese: of
& _uw.mg qm.buqe, L:.aah ancl other _Likc ‘houdeho Lt refuse.  Sudh

flexmls Web

5 e 03

ToeE t"am PHI or - if_u mrcceshar ar euct:r_m,c;r in iutu'u..t. A

'the Eﬂld X L,r. L.;Leh waterwa_l{ ar rapnal foxr tﬁp cnnotru;:tlnn.

plucamant and -daintenance of the proposed - wslructure; wand the
Commi ttee. may order zemgval thereof by guch licenses at ANy
time and witliout daude theretsr. AddiLionally, the ccmnm-ttee

‘rhall het be responnible in iy Wy tar “the -qi:c.urmg SL By

nt-cren.mly qavtrnmentnl permtr fm' an:.-" nuch ::t.ructu:.m

®. Pupr by rmmnczmemttul. ur cunstrum..;lmn. HY bu;ld—-
mq m.‘rL: I’t"atu munt ba nl ;ﬂurcd from the CMIIMJ.Ll;EEg and prior
i DCY rm pCoupancY permn. amupt  be obtained Frem the
Cs The Commities of it -agentn shall have U r:igm. to
inspect all gonstouction £6 dinsure tliat ‘LY ::t.l.u{:turﬂ £ 111'

‘accordance witlc the approved plﬂns, s.pecirm‘i.mnn 4md dota;lﬁ.
He GLEucfure of impmvcmeut ﬂtmll h:,- e hnleﬁn ik confoina .

utrmtly ta t.he apprm,"t.d planls. upeciflcaLtmm fanid- dcmt.:im.
4, Hn'w;_tlmtnnqu dny ‘provision of this Article to:
the “i‘;’:dﬁtﬁtnty, nmt‘hf.-r ihis hrt:lf'l uor any provision hersct:

;Ehﬂ]] B app]wahlu Lo propern :.u,s owned by Flll g0 long aw FHL
: :slmll remain the owner thorcot, but.each afid uvm,y pmv;s;pn of

this Articlé shall licgoms effective immediatedy iipon the L.on--
veranm, o such pmpl-rty to # ”‘mcham_r.
ARFIGLE V-
REFUSE. AND OARDAGE . COLLECTION
. tiorder to entiance G ,zxppLaranc-p arick - m.i:lur}.mu..n 14
Fairfieid Barbour, FiL - heteby Tresecves for its soY f

refune c:nsllectmn wand  tegovald  gérvice shall ‘be. provided. nol

Vous - ofBei Lhias énée Bl WEDl .on Ta da;,' oL :.lay:.. ds_:.xgnuu:d by
FHI -or its succésgorsg or ar“gm.. 'r.l'hen E.I.lr:h werrice ‘Hhall: By

mirde ava;lnble, ‘ald mmern uf prnp:,rl,y u.u.bjr.;.tuﬂ tn the brovi-
emn*— hl‘-'moI Ehhll ut..tln.ze sam-?:. i:hc. x:ntc tjm:efor o bc_ com=

:m_nsurate wj.th the tates .c,:l‘_!\&rf)t_._.d_ by compercial GCavengers .

15
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- any' grantee of FHL td any properry fronting en a x

IR lf..-__:g,'n"n.u —Chd AT g mw

. u!-a-z- fidik H]

m:r\ring othey deué}.npmmitd of high Btmldnrdu in thi arex, a.uuh.
rata to he subject to cmmge £rom’ Lime tn tim;..
ARTIC&.I" vx
RIVERS, C!anLE A Pmpmrms CONTICUOUS TUERETO

y.r b:&twnen Pl and. Lurdhasers, tleir heirvs and.
uw:gns, t.lm walar in.and land.- under rivnrg, er:kﬁ R waterwﬂ.ya_
and:. cunalti B8 oW oo dny plat dw snd chall ]:w ciwnud by I‘Iil,
it Focoessoro and asigns.  Thi title Chak will be ac:qu:_reﬂ )‘.';y‘

oy

q'r, ::J.PL*R,.
walerway or canal (a.rtd h}r Lthe EHCCEGMI‘B .md as s,xegm: nf ‘riugh
gramteu! r.hall exteml qply 1:0 rucﬁ poini A ie qieulgnm.eﬁ on
uu’c:h plat and ' in -ne evenk shall it extend beyvoml the sherdl ite
{:l ca,; ‘high watcr mur‘k] ot odge. of the river, cmek, wnt.orway
or panal fo which such property. is £r ont'mq ur c,nnt;quuu-a. Rg'
wuch grantee, ner any of ﬂuch grani:ewa E.tl.l.;..r.,p'ﬁ.nt‘ m u i Gig
GhHall Rave: any :r:lg;llt with Tespeck o any rwcr, eriek, w atewny'
or cmml, the lnnﬂi 'du..ﬁ‘under, tlm walo’r 1111=t|.*.r.n. O 'JE5 0l e
tion, mx:-, ‘Bt :omiit_um, rmd lm' f_ u:i: .~md plﬂpuﬂ_.{l‘-ﬂ r'hnll Dave
ﬂn].f ra.parmn. rlghti: m: mmd&nt" appur benant; p;:wxdecl :
Iurthm:, that tltl.(. shall nol pass by velietlion m--suhmerqwce
QI changzng water plevitions.,
ARTIELE V1T
hAb-I':HHNT"

L. FNI receryes fof | itsel€, ity succoysors and
for- purpones it deens ;.mntiernt Lo, F'u.rh vld Narbour,.
' _'_uoumg nnunmntb and/or rights of way:

ta) A Vifteeh-foot wide #idement and” Fight bf-ﬁ’;‘.y
over each property ag FOI way deem hoge: .a:;r for the wie nnd
maintenance - of akorm and sanikaiy: BAVELE .md tho ingt -gllau.un
of ubilivy sewiceh

{8} A Lcn-—t‘nat wide easomont. nlong each side of

all Foad r;xghtu nf w“ny and & mewen and onw]m.f—xuut wide
uasem-m_ {xlunn each nide. of all other property boukiery ilinos
for 'the porpose of 1:141:&11_11\9. operabing. and mwaintaining
wtility Jines and mabne: '.
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b
':muac}_.am; on any .other property ifa Faiilield larbovr, 1mi-
provements within such AECan alsa Bhall be maifteihed by “the

flexmls Web

:.I". .
il O

- QES it (f

fr}  The righk 'te wifim,  eat ‘akd ;Lmova nn_\f LLtes
and Lrugh zmti £ jocate quy Wi rves: L bh:ar_';-z: =i __.W": necea«;ary
for the i tallatwur -np_ntal:iun and mnmu-n.mw of; Logethox

. OPErATeE tmt! mumLmn, uLﬂJ.L:.- 11rmf,,
4, w.jtf'-l ;uld "'s -mr-r Jmum. ;umi nthvr gorwces Tor e Hons
w.ninncg of: the p}.oprzrl.y ovners and appurténasides théreta.,

4. Pl ruserves fot 11.-::111’ il.. AUECaRA0rG  and
asnigng, an extlusive cis cmem; Eu-,r the % '

n 0 and main-
Ld igion top ___m'n cablﬁ:- w:.th‘.t.n Ehe
Tighte of Wiy @nd cmwm-::nt m:e.nn 'r.;é r:rvetl and celined in this
articie. o

33'33 On each pmpvzr'l:y, t,hc t:.q]:t.. OF way auui ea nénk.

sLLunr.urs-ﬁ, plmnmga By :}Lh_r ]
permlitidd 6 rvmuu m, m.hcr i tzw.Lms undm:tnlr.uu hrm.:;n qeay
ﬂﬂmﬁgﬂ wr intg 'rc ml.h the ingtallakion or wninitomance of
L wlut'h' :n:l}: rhanqe t.lm direction of Llow. of drainage

e et m.,s-mem.a. which ‘may ohzlruct or retaed - Lk
ﬂw ni wal..a:r tmaugh drunugu rhamwl i Ltua Pﬂ..-ﬂ'lquntr_ or

ullerq. the c.-xmtnm 1r.1t~n1,.m|x u,f -3 tl]:‘ﬂlnﬂt)u ¢i;nmml would h1n6ur
the qrdm ly duw:alcpmvnt oL a Breperty, the. clmhmr;c shanneél iy

"catﬂd prav;dﬁ.d hLEC‘h lu‘lm.atj,cm Honp ot Gduse an e

reapegtlve pl,upeity G u uxcu..pt. t_h-m:{* [m: which publ:.:,

“authorily er util;ty na:upany in Lq_gp.q_.n.:q_ib.l;..

4. Every property in Faizfield Ustbour that Yics.

contiguoys o a river, croek, woberway or caral shall be oup-
Juet to.a Flowage casement. to an elevalicn oh the 1oL dgual ve

thie ‘high water elévabion of such: river, -crevk,. w‘tt:!:.way or

Ananal,
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*  ARFICLE VITt.
HUTHALITY OF RENERIT AMD ORLIGATION

Thy provisions sat forth hevein -are wsds For thi.
mutual -and recipmcal henura.t. of each aid isvery pxapcrty in
Fairfleld Rarbour. and are intended to Breute mut.uﬁl qut_ablq_
servitudes fpon ‘edeh of eald prupcltiuﬁ in: favor uE_ each ol
all-of sgid ptupermnu, g0 cmﬂtﬁ reciprnm_ ra.ghf.s. hur.mzcn 1';11::'
rérpective dlnsrs of all of Radd m:nperl::.m.' Ty erante a priyi-
ty of c.‘cmtrac:t ar;nl mn;atrz bul.m:, nn the gr-mtces ef naid propuers
tn.a, the:r heils, L‘uu‘t:o_' Eﬂrt& and’ assagfw, and sliall: as ta the
umle: )nf t.a:h such. pruparty, Ilils hpirrs, BucCcesrnIg. o assigng,

opet:ato A8 covenants running with the lsnd for. lhn beneiit o€

ench and all othey prnperuw il Pa:..:ﬂvld Hmbaur arirl Llwir'

respudtive ownees,
. BHTICLE 1X
HEME 'iu.m
1., FNl,  the Fairfields Darhour Property bwners
Aesocisbion; Ing, {hereinhafier referred to as tlis MAssoeii—
tionv}, any owaer Of property or any parlky- to Whiisd behefit
these - restrictions imirs wiay prrammd at. law m.' in equity tg,

- prevent this nc-c:umncﬁ. contmuatmn m; vm]uum r:-r. any pro=

vm.“mh hcrenf ancl Ithe caurt ine nuy Hl‘lch atrtj.nn WAy award ‘the

‘L:uct:eﬂﬁful pm;ty ‘reasenable expengses in  prosecuting . such

action, including attornsys' fees,
2. The remedies hopwein ..qaemimd ave eumilative,,

- und ehi rpecification ef them shall net b inken o pl_rludr_--
EWY adgrisyed par.ty 8 .‘I:LBDLt b any BEler rr:moﬂy At law,s in

&qull.;r, or tpder nny Etatute Mo du.l.xy or. failure v the part
crI l-:t]’., t.im Ahﬁum&mo}l 0E -an aq:gm,aved patLy e Inwokte an
nvallahle Lemudy in respect Lo .4 wislation el iy provision
hereo}. s.hall be cheld to be a . waivec by thwt parky of, or an
estappel of hhgi party to. assert) any r;.ght aim:.lable m him

upﬂn “the recurmnce Br t:nntllmati_gn gf paid ».rmlni.ic-n BY th#

nc:uurencc ot’ a -i;frm:anh w.nlatl.on.

in
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e dndependsil 6L, ;md f.u:'vpra}:h': f
‘Bionk onid & euid frmn Lver:f ot.her une of the provieiensz and of.
and fmm Luer:,' t:m:tbmatl.pn uf ttm pmvu.inum Theretfore, il
any of thr‘ provizions. shail be “hnld te be invalid o to be
-uneumrmable or te lack-the quality of runmng w;th the 1&:1:1.
' .:thm: haldmg shall be, mumut effeﬁt upcm the \ralidlty, En=
:’fnrc:eam.hty# o "mrming“ .1_11}'_1_]....1!_:‘.1’ of nny .other one of Lhe
.y:r.ov:.._s;.inpq hgré_di‘-.
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‘ARTICLE X
GRANTEE' &' ACCEPTANCE

LR Thia Qrantas of  dny. propecrt:.r subject. to, .ile
pruwnmna hcmuf, 'hy nccnpt.ance pt A, &_aﬂ -:nnw,_-,ring title
therete, or Ll exee
ﬁ;t‘. ‘uhethelr' from FHI or. a esnhr;uqueut oWher of p;ur_h p,rcpurty,
uhall sooopl euch: deed 6 contract uphn avid hubJEl:t to eavh und
aveyy provigion heregf cl;:lplicﬂbiu m nuch prupurty -and the
dygreskenty horein cnntn:.m.d; and nlnsu th-e jm:indic:t,ian, r1ghts

-~ and powerﬂ or ¥il, u'kd‘-‘- by suuh m:m.ptan;:ta !c‘nr himsulr, ‘his
-hteuu, nuccc—aﬁdm and nsmuignu, mml.l ‘mevenant, consunt and
-agru t;u a.nd vuLh I‘HI, {md tq m;d m_th t:llc grantees’ antl siabhs

:;uf,mt r.:w;_'rﬂ ﬁl‘ cach o}" the propercies within Fairfield
:Harhour, tq ey, observe, comply witli and periurm &uch 'px'mh--

’ ﬂlﬂnﬁ +

2, .Lach much- grantee ula.n ugrct:za, hy 5nch acoept-

‘once, o r.:mume, B agamst FHI, ftii successorn and apoighsi-
~all of t.Jm r;sk*; and haznrda aof nwnm.ﬁhip or gnelpeniay sdttond-
jant. to t;uch m‘upbrty. includ:.nq buk wot limiked Lo ita PEOX L=

u.y tn nny recraat.iunnl {ftcillt‘fu
ARTICLE XKI:
BEVERADILITY .
Eagh 0L Lhe provisiedn hereof hcrr.»by in declared Lo
"u\u, t..]:m :u_zﬂ_ uf Lhn P RRYi-

e‘irzrm;r;a %11
CM‘TI@NS

hy captmna Preceding the Variecus ‘provigivha: her:eef'}
Are for convenience of references only, and Iitrl‘t!‘ of them whall-

1y
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be haed &g an.- .aid *to the genktruction of any provieioi of tiin
ue::lnration.
ARTIELE KITI.
CONFLICTING FROVISIONS

To ‘the -eXtent that ay provision hexnof: shall eons
Fricy iu :my manner m.u:. a provmiu:a st Icfi‘.h in e dngtias
mcml; by whic:h the pt'n:rw.m,uns GF  thiin peclatatbicn ard wmpdé
_ prlicﬂ.hlu to: .any property of VTII, tha pLUVlﬁ.lbn REL .tnrt.‘n in-
| ' { Ssuch ingtrument sliall contcol.

IN WITRESS WERLUP ¥R h{m t:auﬁet} I:!n.: :Ln..t.rmnt:nt e,
be - executed dn. 1te Gdr;mra’tc rmmd.- -hy n-ta . _ Pras;r.den‘h,:
al:te::t.ed by its (,1'_@5___ gogratary, and ils corpornte sesl to:
bg-] "gtc nfﬂxed, all by drder uf s Board of Directors firet
duly g;wm, thin. the day and year first abowve wiitien.

—-—

o, -i'av.q--;;tu [ ;tﬁg

NG, {SEAL)-

FAIRFIELD WABBOUY,

AT Liw.mETELESE

. 1xd TN § ﬂ_ﬂr{_{,ﬂ‘} . a NﬂLar
Fublic in’ aud or 6. Lu Luu y and 3Late, <o hen*b:f ce;*tli‘y ?‘.

on:the 3" day of C.:f.mc.mr _ -,.“ lﬁm. Velory me pet
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FILED
ARTICLES OF AMENDMENT TO THE :
RESTATED CHARTER OF FAIRFIELD HARBQUR
PROPERTY OWNERS Assocrarron, 1nchUe i 3 osPH'g)

THAD EUR
SECRETARY oF STATE
The undersigned corporation here¥RATEGARDL
these Articles of Amendment for the purpose of amending its
Restated Charter (hereinafter referred to as the "Charter"):

1. The name of the corporation is Fairfield Harbour
Property Owners Asscciation, Inc.

2. The following amendments to the Restated Charter

of the corporation were adopted by the members of the corporation
on the 19th day of June, 1983, in the manner prescribed by

law:

A. Paragraph 5 of the Charter is hereby amended
by deleting in its entirety the said paragraph 5 and inserting
in lieu thereof the following:

*5. Directors of the Corporation shall be appointed or
elected in the manner provided by the By-laws of the
corporation,”

B. Paragraph 7 of the Charter is hereby amended
by deleting the said paragraph 7 in its entirety and inserting i
in lieu thereof the following: '

‘ *7. Ownership of a numbered residential lot or of a
housing unit (including without limitation a condominium
unit, timeshare unit, and a group or cluster housing
unit) located in Craven County, North Carolina in the
development known as Fairfield Harbour as the same may
now or hereafter be shown on the maps and deeds thereof
recorded from time to time (including without limitation
the property shown on the maps of Treasure Cove Subdivision,
that property identified in those deeds recorded in
Book 901 at Page 504, Book 930 at Page 798 and Book 964
at Page 936 of the Craven County Registry and all that
property contiguous to or in the general vicinity of
the foregoing property) shall be a prerequisite to
qualification for membership in the corporation, -which
membership shall be subject to the approval of the

. Board of Directors of the corporation pursuant to the
provisions of the By~laws. There shall be one membership
for each such numbered residential lot and for each

EXHIBIT

2
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such housing unit regardless of the manner or number of
names in which title to the same may be held, Any

" party or entity owning more than one such lot or uhit,
including Paixfield Harhour, Inc., shall be entitled to
one membership for sach lot or unit owned. A membership

shall automatically terminate upon the change of ownership
for any reason of the lot or unit to which such membershlp

relates.

C. Paragraph 8 of the Charter is hereby amended

by deleting in its entirety the said paragraph 8 and inserting

in lieu thereof the following:

"8. Memberships
value, any value
expelled members
contained solely
by such member.”

- 3. The date of

in the corporation have no monetary
or property rights of terminated or
attributable to the corporation being
in the value of the lot or unit owned

the meeting of members at which the

aforesaid amendments were adopted was June 19, 1983, at
which meeting a quorum was present, and such amendments each
received at least two-thirds (2/3) of the votes entltled to
be cast by the members present at such meeting. ‘

IN WITNESS WHEREOF, the corporation has duly caused

this instrument to be

executed in its corporate name by its

President, attested by its Secretary and its seal to he
affixed hereto, this the #Jd’day of June, 1983.

" ATTEST: -

FAIRFIELD HARBOUR PROPERTY OWNERS
ASSOCIATION, INC.

PRESIDENT
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NORTH CAROLINA

CRAVEN COUNTY

THIS IS TO CERTIFY that on this the 772 day of June, 1983,
befere me, a notary public, personally appeared :

an s 7
_____;2%LM¢;HE£;Q. + each of whom, being
by me first ¥ sworn, declare that he

signed the foregoing
instrument in the capacity indicated, that he was authorized
so to sign, and that the statements therein contained are
true. :

Witness my hand and official seal, this the L7 7

day of , 1983.
7 NDTA%Y PUBé;; ) :i

MY COMMISSION EXPIRES:

-
L} L
Pegagave®

“rlH CpuNT ne™

Sttt
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AMENDED & RESTATED BYLAWS
of the

ARTICLEI

Definitions

The following terms as used in these Bylaws are defined as follows:

A

"Association" means Fairfield Harbour Property Owners Association, Inc., a
North Carolina non-profit corporation.

"Board" or “Executive Board of Directors means the hody, regardless of name,
designated in the declaration to act on behalf of the Association.

"Bylaws" means the Bylaws of the Association.

“Capital Expenditure” is an expenditure of funds for acquisition of property
with a useful life of more than one year, with a purchase price of $2,500.00 or
mote.”

“Community Manager” means either an individval employed directly by the
Association or an individual employed by a Management Company with the
approval of the Board, whose function will be defined in either the job
description or management contract.

"Declaration” means the duly recorded Declaration of Restrictions for all
sections of Fairfield Harbour, as the same may be supplemented or amended
from time to time.

"Developer” means Treasure Lake of North Carolina, Inc, and its successors
and assigns.

"Development” means the Fairfield Harbour subdivision, as the same may be
shown on the maps thereof recorded with the Craven County Register of
Deeds from time to time.

"Director” means a member of the Board elected by the Members at large or
by the Board to fill a vacancy.

"Electronic Board Meeting" means the use of electronic means to vote or
attend Board meetings including, but not limited to, attendance by telephone
conference call, Internet video conference or equivalent, as approved by the
Board and allowed by the North Carolina Non-Profit Corporation Act (NCGS
554).

"FHPOA" means Fairfield Harbour Property Owners Association, otherwise

1

05/05/2020

EXHIBIT

]

63/92



9/25/25, 12:29 PM

~ o bk w M2

w W

10

11
12
13
14

i5
16
17
18
19
20
21
22

23
24

25
26

27
28
29
30
31
32

33

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list tech id=x%2720240601150755755330...

flexmls Web

AMENDED & RESTATED BYLAWS
of the
FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC.

referred to as the "Association”.

L. "Good Standing™ means the Member's uniform annuval assessment (Dues) is
paid in full or current, and the Member has no outstanding fees or fines.
Members who have made payment arrangements for dues, fees, or fines under
hardship exceptions, and are current on those payments, shall be considered
Members in Good Standing.

M. "Lot" means any enumerated physical portion of the planned community
designated for separate ownership or occupancy by a lot owner, included from
time to time in the recorded plats of the Development.

N. "Member" means current property owner(s), any person or legal entity,
including Developer, Association and Timeshare Owner, who holds recorded
legal title to any Lot or Unit in the Fairfield Harbour subdivision, Craven
County, North Carolina, There shall be only one (1) voting member per lot.

0. “Policies, Rules, and Regulations” means those rules, regulations, policies and
procedures that may from time to time be adopted by the Board as authorized
by North Carolina law, the Declaration, and/or the Articles of Incorporation,
and specifically including the Association’s authority pursuant to the
Declaration to operate, maintain, repair, and improve all parks, roadways,
common areas and amenities owned, controlled, or operated by it, and fo
promulgate and enforce policies, rules, and regulations for the use and
enjoyment of such properties.

P. “Timeshare Board” means the boards of directors of any owners association
for the Timeshare Units.

Q. "Timeshare Owner" means an Owner of an interest in a Unit committed to
interval or timesharing ownership,

R. "Unit" means any housing unit as defined in Paragraph 7 of the Articles of
Incorporation or the Declaration,

ARTICLE II

Association Membership

Section 1. Class of Members.

05/05/2020
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AMENDED & RESTATED BYLAWS
of the
FAIRFIELLD HARBOUR PROPERTY OWNERS ASSOCIATION, INC,

There shall be only one class of members and one membership for each Lot or each
Unit, regardless of the number of individuals or legal entities that hold recorded legal
title to said Lot or Unit. An Owner of a Lot or Unit shall, by reason of such ownership,
become a Member of the FHPOA.

Section 2.  Privileges.

Generally, each Member in Good Standing shall be entitled to use Association
property upon the terms and conditions established by the Board. With the exception
of the Election of Directors, cach Member from and after September 1, 1976, shall be
eligible to vote on all questions presented to the Members at any meeting of the
Association whether in-person or via mailed ballot prepared by the Association.
However, there shall be only one vote for each Lot or Unit, regardless of the number
of persons or legal entities who may be Owners of such Lot or Unit, and regardless of
the form of such ownership or the manner in which title to said Lot or Unit is held.

Section 3. Suspension of Privileges of Membership.

The Board, by vote faken pursuant to Article V, Section 7 of these Bylaws, may
suspend the membership privileges of any Member for the following:

A. For any period during which any Association charge or fee payable is unpaid by
such Member,

B. During the period of any continuing or repeated violation of the DORs, Bylaws,

Policies, Rules or Regulations of the Association by such Member or of the
Member's spouse/partner, children, cohabitants, or tenants.

Section 4. Reinstatement of Privileges of Member in Good Standing,

Except as provided in Article II, Section 3, B, upon satisfaction of outstanding dues,
fees and/or fines, and or the resolution of continuing violations, the status and
privileges of membership will be reinstated to the Member by a vote of the Board.

ARTICLE III
Record of Membership and Transfer
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Section . Member Records.

Adequate records shall be kept by the Association showing the names, addresses, and
such other contact information of the Members as is necessary for the Association to
conduct its business. The Member has an affirmative duty to notify the Association of
any changes in ownership, email, or mailing address.

Section2,  Transfer.

When a Member ceases te be an Owner, such person's membership and the privileges
existing through relationships to such person shall terminate immediately. However, the
Member shall remain liable for all Association charges incurred prior fo the cessation
of ownership if not satisfied upon transfer of ownership.

ARTICLE IV
Official Meetings of Members

Section 1. Place of Meeting,

Any official meeting of the Members shall be held in the State of North Carolina at
such place therein as shall be determined by the Board, in its scle discretion, and
stated in the call and notice of such meeting.

Section 2. The Annual Meeting

The Association shall hold an annual meeting of the Members in June of each
calendar year, on a day and at a time established by the Board, or at such other
times as shall be established and called by the Board. At the annual meeting, no
business shall be conducted except that which is stated on the agenda included with
the official notice of said meeting.

Section 3. Substitute Annual Meeting.

If the annual meeting shall not be held as designated by these Bylaws, a substitute
annual meeting shall be called by the Board in accordance with the provisions of

4
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Section 5 of this Article, at a date, time and location in North Carolina determined
by the Board. A meeting so called shall be treated for all purposes as the annual
meeting. At the Substitute Annual Meeting, no business shall be conducted except
that which is stated on the agenda included with the official notice of said meeting.

Section 4,

Special Meetings of the Association.

Special meetings of the Members may be called only by the Board at any time in
the manner herein provided.

A,

B.

Section 5.

A,

A special meeting of the Members may be called by the President or by a vote
of a majority of the Directors present at a duly called Board meeting.

A special meeting may also be called by the Board upon the written petition
requesting the call of such a meeting from Members representing at least ten
percent (10%) of the votes entitled to be cast on any matter or concern of the
Association. Such meeting shall be called within 30 days following delivery of
such signed and dated petitions to the Secretary of the Association. The petitions
shall set forth a proper and legal purpose for the special meeting to be held, and
such purpose must be a matter on which the Members are entitled to vote. The
date, time and location of the special meeting shall be set by the Board and not by
petitioners. Should a special meeting be called, no business shall be conducted
except that which is stated on the agenda included with the official notice of said
meeting.

Notice of Meeting of the Association,

Notice of any meeting of the Association shall be given by the Secretary, or
other officer designated by the Board.

Written notice of the location, date and time of the meeting, and the purpose or
purposes for which the meeting is called, shall be delivered by the Secretary or
other officer designated by the Board not less than twenty (20) days nor more
than sixty (60} days before the date of the meeting, by mail, to each Member
entitled to vote at such meeting, provided, however, that with respect to each
member, by virtue of ownership of a Unit committed to interval or timesharing
ownership, such notice shall be so given to an officer of each Timeshare Board,
to the managing agent(s) of each Timeshare Association, or to such other
person as may be designated by each Timeshare Board (it being the

5
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Section 6.

responsibility of the board of directors of each Timeshare Association to give
such notice to its association members as it deems appropriate). If mailed, such
notice shall be deemed to have been delivered when deposited in the United
States mail, addressed to the Member at the address as it appears on the
records of each Association.

Quorum .

A quorum af any meeting of the Members, or for voting by mail-in ballot without a
meeting, including a special meeting or annual meeting of the Association, shall be
seven percent {7%) of the Members entitled to vote at such meeting, in person, by
proxy or by mail-in ballot pursuant to Section 7 of this Article.

A,

Section 7.

Notwithstanding anything to the contrary contained in the immediately
preceding sentence, the vote of each Member by virtue of ownership of a Unit
committed to interval or timesharing ownership shall be cast by the designee of
the Timeshare Board existing with respect to such Unit, voting in accordance
with the procedures set forth in Article IV, Sec 7.

With the exception of DOR amendments (67% affirmative) and the Election of
Directors of the FHPOA (plurality vote), any meeting of the Members of the
Association, at which a quorum is present, or any vote by mail-in ballot without a
meeting where a quorum has participated, the vote of a majority of those votes cast
shall be necessary for the adoption of any matter voted upon by the Members. The
Members present at a duly organized meeting, at which a quorum has been
established, may continue to do any and all business until adjournment,
notwithstanding the withdrawal of enough Members to leave less than a quorum,

Voting,

The Board shall determine how Members will be allowed to vote, Le., whether in
persen, by proxy, by mail-in ballot or written ballot without meeting per N. C.GS. 55A-
7-08, or designating in any manner arny person, or any attorney-in-fact to vote or act for
any Member entitled to vote at any meeting of Members, except as expressly set forth
as follows:

A Interval Unit/Timeshare Owners.

The vote on behalf of Members who, by virtue of ownership of an interest in a Unit
committed to interval or timesharing ownership, shall be cast only in accordance with

6
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the following procedures:

1. For elections of Directors for the Board of Directors of the Association, each
Interval Unit/'Timeshare Board shall have the responsibility to designate an
interval owner for each Unit, who shall cast said Unit’s vote solely by mail-in
ballot, even if the designee will be present for the meeting for which such mail-in
ballats are collected

a. At least sixty (60) days in advance of the annual meeting of the Association
at which directors shall be elected, the Interval Unit/Timeshare Boards shall
confirm in writing the designee for each Unit or Units, as the case may be, to
the Secretary of the Association. That designation shall be effective for one
year from the date of designation or until a new designation is made.

b. The Interval Unit/Timeshare Board shall provide each such designee
with written confirmation of histher appointment and such other
information deemed required to define and emphasize the responsibility of
Unit representation.

c. The Association shall mail to each such designee its Notices of Annual
Meeting and information regarding candidates for Directors who shall have
been duly nominated. The Association will establish procedures from time
to time for balloting by mail by said designees and shall be responsible for
dissemination of pertinent information related thereto.

2. For matters other than the election of Directors for the Board of Directors of
the Association, each Interval Unit/Timeshare Board shall designate in
writing to the Secretary of the Asscciation, a representative to cast the votes in
person, for all Units in such Interval Unit/Timeshare owner associations.
Such representative shall attend in-person the Association meeting at which
votes for such Interval Units/ Timeshares are to be cast in order to cast the
ballots. At any such meeting, such designee must possess written proof of
such designation

B. Members of the Association

Any FHPOA member (other than members entitled to vote by virtue of ownership of
an Interval Unit or Timeshare) shall be entitled to vote in person at a meeting of the
members of the FHPOA, however, a member may only vote by mail-in ballot for the
election of Directors for the FHPOA Board of Directors even if they will be present at
the meeting for which such mail-in ballots are being collected

7

05/05/2020

69/92



9/25/25, 12:29 PM

~ e W It

oo

10

11

12
13

14
15
16
17
18

19
20
21
22
23

24
25
26
27

28
29
30

31

https://ncr.flexmls.com/cgi-bin/mainmenu.cgi?cmd=url+reports/documents/viewchecked.html&pv=false&list tech id=x%2720240601150755755330...

flexmls Web

AMENDED & RESTATED BYLAWS
of the

FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC.

C. Determination of Good Standing

1.

For the purposes of voting for the FHPOA Election of Directors, Good
Standing or eligibility shall be determined as of 4:30 p.m, on May 1 or, if
May 1 falls on a Saturday or Sunday, shall be determined as of 4:30 p.m. on
the first business day after May 1. The vote of a Member not in Good
Standing by that time shall not be eligible to be counted.

For purposes of voting for any item other than the election of Directors, Good
Standing or eligibility shall be determined as of a record date to be
established by the FHPOA Board for the subject vote.

D. Official Ballot

1.

The ballot shall be executed on a form as may from time to time be approved
and prepared by the Association by resolution of the Board.

If ballots are used for a meeting then such ballots shall be valid only with
respect to the specific meeting for which it’s designated, including
adjournments thereof, which meeting shall be designated in the ballot, and
such ballot shall be provided along with notice of such mesting in accordance
with these Bylaws.

If a vote is taken by mail-in ballot alone, without the holding of a meeting,
then the mail-in ballot shall be valid only for the matter(s) indicated in the
ballot. Such votes by mail-in ballot without a meeting shall be conducted
only as permitted by the Nonprofit Corporation Act or other applicable law in
North Carolina.

When holding a meeting, in which a vote is taken by mail-in ballot alone,
then the mail-in ballot shall be valid only for the matter(s) indicated in the
ballot. Such votes by mail-in ballot shall be conducted only as permitted by
the Nonprofit Corporation Act or other applicable law in North Carolina.

Deadlines for receipt of ballots, the manner for securing the ballots until

counted, and the procedure for counting the ballots shall be as established from
time~to-time by the FHPOA Board.
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1
2 E. Election of Directors
3 1. The election of Directors shall be solely by mail-in ballot. Mail-in ballots for the
4 election of Directors shall specifically list those candidates {(having been duly
5 nominated) for whom the Member may vote.
6 2. TIf the number of candidates for Director is equal fo or less than the number of
7 vacant positions, there shall not be a balloted election. The candidates will
8 automatically be seated on the Board.
9 3. The results will be announced at the Annual Meeting, and subsequently,
10 published, indicating the number of valid ballots cast for each candidate.
11
12 F. Acceptance of Vote
13 :
14 Association action based on the acceptance or rejection of a ballot, vote, consent,
15 waiver, or proxy appointment, when done under the provisions of the Nonprofit
16 Corporation Act in North Carolina, is valid unless a court of competent jurisdiction
17 determines otherwise.
18
19
20 ARTICLE V
21 Powers
22 Section [.  Powers
23 The Board shall exercise the enumerated powers in NCGS 47F & 55A, while recognizing
24 and including the following:
25 A. Manage and control the affairs of the Association. _‘
26 B. Adopt a corporate seal as the seal of the Corporation.
27 C. Designate a banking institution or institutions as depository for the Association’s funds;
28 and the officer or officers authorized to make withdrawals therefrom and to execute
29 obligations on behalf of the Association,
30 D. Acquire and accept title to any and all amenities within the Development, including but i
31 not limited to the roads, parks and recreational facilities. i
32
33 E. Establish and levy reasonable fees for the issuance of permits for erecting or
34 placing improvements on any Lot and for the use of Association property.
9 :
05/05/2020
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K.

Cause the Association, tc employ or contract for sufficient personnel to
adequately perform the responsibilities of the Association.

Adopt reasonable rules of order for the conduct of the meetings of the Association.
For questions upon which no rules have been adopted, the ruling of the Chairperson
of the meeting shall be final.

. Elect the officers of the Association,

Establish committees of the Association and appoint the members thereof, It may
assign to such committees such responsibilities and duties not inconsistent with
the provisions of these Bylaws or with law as it may deem appropriate. All voting
committee members must be members of the Association.

Establish Policies, Procedures, Rules and Regulations for the management of the
Association.

Financial Duties and Responsibilities

1. Establish and adopt a budget for the Association each fiscal year, to include a
five-year plan for capital expenditures. The Association’s operating budget shall
not rely on the depletion or under-funding of reserves without the affirmative vote
of five (5) of the seven (7) Directors.

2. Establish and levy a uniform annual assessment for each Lot and Unit for the
following fiscal year. Each Member shall be advised, in writing, of the amount and
due date of such uniform annual assessment.

3. Make the budget available to the membership by the third Wednesday in January
of each year prior to its final approval by the Board in February.

4. Provide a copy of the proposed annual budget and capital expenditures plan to
members upon request.

5. Plan for Unforeseen Events

a. In an emergency caused by natural or man-made disasters (such as hurricanes,
floods, fire, tornadoes, etc.), acts of terrorism, war, riot, or other catastrophic
event beyond the control of the Association, the Board may, without Member
approval, and consistent with NCGS 55A~3-03 and for the benefit of the entire
community, make available emergency funds not stipulated in the budget for
that fiscal year, During an emergency, if a full Board cannot be assembled,
this action requires the affirmative vote of a quorum of Directors.

b. During any fiscal year, excluding approved Capital Expenditures set
forth in the fiscal year budget, the Board, with the affirmative vote of five
(5) of the seven (7) Ditectors, may authorize additional Capital

10
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Expenditures not to exceed fifteen percent (15%) of the projected
revenues for that fiscal year. Additional Capital Expenditures exceeding
the fifteen percent (15%) limit herein shall require approval by the
Members at a special meeting called by the Board.

Provide Audits

a. The cash accounts of the Association shall be audited in the event of a
change in personnel holding the positions of Treasurer, Community
Manager, or accounting manager.

b. The Board shall cause the financial records of the Association to be audited no
less than once every five years.

Establish Reserves

The replacement reserves shall be reviewed no less than every five years by a
professional Reserve Analyst.

Provide Compensation
a. Fix reasonable compensation for employees and officers of the Association,

b. Director is a volunteer position and shall not be a paid employee of the
Association.

Provide for reimbursement to Directors for actual expenses incurred in service as
Director; provided however that such reimbursement shall be made or paid only
to the extent that it does not jeopardize any tax exemption of the Association
provided by the Internal Revenue Code and the regulations issued thereunder, as
the same may be from time to time amended.

L. Perform any and all other acts for which the authority has been granted herein, or under
NCGS 47F and/or 55A, by the Association's Articles of Incorporation, by the
Declaration, or by law.

Section 2.

Number of Directors.

The number of Directors shall be seven (7).

Section 3.

Election, Term and Appointment of Directors.

A, Directors shall be elected by a plurality vote of the Members, at the annual meeting

11
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or substitute annual meeting of the Association, by the highest number of valid
votes in the following manner. Commencing in 2005 and every third year thereafter
three (3) Directors will be elected. During each of the other two years of this three-
year cycle, the members will elect two (2) Directors. All Directors elected by the
Members shall serve three (3) year terms. Once elected, the names of the Directors
and their addresses shall be published within thirty (30) days.

. No Member in Good Standing and meeting the qualifications in Section 4 of this
Aurticle shall be denied having his/her name placed on the ballot for election of
Directors if nominated pursuant to the procedures established herein. Nominations
for any Director position to be voted upon by the Members may be made to the
Association Secretary, via the approved Association nomination form, in either of
the following manners, no less than sixty (60) days prior to the next succeeding
annual meeting of the Members, or at such other time as the Board of Directors
may direct.

1.  Any Member in Good Standing may submit his or her own name as a
candidate through the use of the Association approved nomination form.

2. Any Member in Good Standing may nominate another Member in Good
Standing as a candidate through the use of the Association's approved
nomination form. The Board shall inform each Member so nominated, of the
nomination, in writing. The nominee's name will be placed on the ballot
unless the nominee declines the nomination, in writing, submitted to the
Board, at the Association office, no later than one (1) week after the close of
nominations.

3. To be placed on a ballot as a candidate for Director, the Member must be in
Good Standing as of May 1* or on the date set for the close of nominations
for the year in which the nomination was made.

C. No person shall serve as a Director for more than two (2) successive elected terms,

it being understood that the unexpired ferm served by any Director pursuant o
Section 8 of this Article shall not be counted with respect to this limitation.

The Board shall, to the extent not set forth herein, establish the procedural details
for the conduct of the election of Directors.

Section 4., Qualifications of Directors

Directors shall be at least twentv-one (21) vears of age but need not be residents of the

12
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State of North Carolina. Directors elected pursuant to Article V, Section 3, Paragraph A
or Article V, Section 8 hereof shall be Members in Good Standing as of the date set for
close of nominations and shall remain in Good Standing at all times through the election

and, if elected, during their service as Director.

Section 5. Meetings of the Board of Directors

A. The Board shall meet no less than one time every quarter. After adoption of a
resolution setting forth the dates and times of regular meetings, no notice of such

meetings of the Board shall be given.

B. Special mectings, including Electronic Meetings, of the Board may be called by a
majority of the Board and shall be held at such location, date and time, as the call or
notice of meeting shall designate. Notice of a special meeting of the Board may be
given by the Secretary in writing or orally at [east twenty-four (24) hours prior to
the time of said meeting or notice thereof may be waived by the Directors in writing.

C. Pursuant to NCGS 47F-3-108(b) the Board shall, at regular intervals, hold a Board
meeting, wherein Members shall be allowed to attend and to speak to the Board
about their issues or concerns (“*community meetings™). During such community
meetings the Board may place reasonable restrictions on the numbet of persons who
speak on each side of an issuc and may place reasonable time restrictions on

Owners who speak.

D. Executive sessions are portions of Board meetings when confidential matters are
discussed. In accordance with the current Robert’s Rules of Order Newly Revised, the
Board may go into executive session when discussing issues that if publicly discussed
could violate privacy laws or harm or cause embarrassment to the Association or
another party. Adoption of actions taken in executive session will be recorded in the
regular session minutes. Topics that may be discussed in executive session include the

following:

1. Consulting with the Association counsel regarding legal issues;

2. Discussing litigation or prospective litigation either by the Association or

against the Association;

13
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3. Reviewing personal information that is confidential, protected by law, or
should not be generally known, such as delinquencies in homeowner
association dues assessments;

4. Conferring about contracts or property purchases;

5. Reviewing Association employees or personnel issues; and/or

6. Reviewing disciplinary matters in violations of Policies and Regulations by
Agsociation Members,

Section 6.  Action Without Meeting

Pursuant to the North Carolina Non-Profit Corporations act, NCGS 55A-8-21, any action
required or permitted to be taken at a meeting of the Board may be taken without a
meeting if the action is taken by ail members of the Board. The action shall be evidenced
by one or more written consents signed by all Directors before or after such action,
describing the action faken, and included in the minutes or filed with the corporate
records reflecting the aciion taken. To the extent that the corporation has agreed pursuant
to GS 55A-1-70, a director’s consent to action taken without a meeting may be in
electronic form and delivered by electronic means.

A. Action taken under this section is effective when the last director signs the
consent, unless the consent specifies a different date.

B. A consent signed under this section has the effect of a meeting vote and may be
described as such in any document.

Section 7. UOTUITI.

A majority of the Directors shall constitute a quorum to transact business of the Board,
and the act of the majority of the Directors present at any meeting where a quorum is
present shall be deemed to be the act of the Board, except where a larger vote shall be
required by law, by these Bylaws or by the Articles of Incorporation or Declaration,

Section 8. Vacancies.

If any vacancy exists on the Board, such vacancy shall be filled by election and majority
14
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vote of the remaining Directors. Any Director elected by such vote shall serve the
unexpired term of the Director whom he or she replaced,

Section 9. Removal of Directors.

A. Pursuant to NCGS 55A-8-08 and Article IV, Section 4(B) of these Bylaws,
Directors may be removed from office with or without cause at a special meeting of
the Members of the Association called specifically for such purpose.

B. A Director not in Good Standing is immediately ineligible to vote on all matters
brought before the Board. If a Director reestablishes Good Standing, that Director
is immediately eligible to vote.

ARTICLE VI
The Officers

Section 1.  Officers.

The officers of the Association shall be elected by the Board and shall be the President,
one or more Vice-Presidents, the Secretary, the Treasurer and such other officers and
assistant officers as the Board may from time to time elect. Officers shall serve at the
will of the Board and may be removed and replaced by the Board at any time, with or
without cause. Any two (2) or more offices may be held by the same person, except the
offices of President and Secretary. Officers must be Members in Good Standing.

Section 2. President.

The President shall be the general managerial officer of the Association, except as
otherwise determined by the Board, and shall be vested with the powers and
duties generally incident to the office of President of a non-profit corporation,
except as otherwise determined by the Board, or as may otherwise be set forth in
these Bylaws. The President shall, when present, preside at all meetings of
Members. No one person has authority to bind the corporation without a Board
vote recorded in the minutes that authorizes entry into a contract. The President
shall sign, with any other proper officer, certificates, any deeds, leases, mortgages,
bonds, contracts or other instruments which may be lawfully executed on behalf

15
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of the Association, not to exceed $5K per vendor for a term of no more than one
year, except where required or permitted by law to be otherwise signed and
executed and except where the signing and execution thereof shall be delegated
by the Board of Directors to some other officer or agent, and, in general, shall
perform all duties incident to the office of President and such other duties as may
be prescribed by the Board of Directors from time to time.

Section 3. Vice-President.

In the absence of the President, or the President's inability or refusal to act, the
Vice-President is empowered to act and shall thereupon be vested with the powers
and duties of the President. In the event there is more than one Vice- President,
the Board shall establish the order in which they shall so serve,

Section 4. Secretary.

The Secretary of the Association shall keep the minutes of the business and other
matters transacted at the meetings of the Directors. The Secretary shall mail, or
cause to be mailed, all notices required under the Bylaws and NC State statutes.
The Secretary shall have the custody of the corporate seal and records and
maintain a list of the Members and their addresses and perform all other duties
incident to the office of Secretary. The Secretary does not have to be a Director but
must be a Member in Good Standing.

Section 5. Treasurer.

The Treasurer shall have custody of the funds of the Association, collect monics
due, pay the obligations of the Association out of its funds, and perform such
other duties as are incident to the office of Treasurer. The Treasurer shall not
incur financial obligations on behalf of the corparation without Board approval.
The Board may require that the Treasurer be bonded for such amount and under
such conditions as the Board may require. The Treasurer does not have to be a
Director but must be a Member in Good Standing,

Section 6. Responsibility While Holding Office

16
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A.

B.

Section 7.

A,

Section 1.

A,

B.

C.

In accordance with NCGS 55A, Directors and Officers shall act in good faith,

with prudent care, and the best interests of the Association. The Directors and
Officers shall remain actively involved in the affairs of the Association and
will attend Board meetings on a regular basis.

If any Officer or Director is notified through judicial or administrative process
to provide Association documents or any contents thereof, the Officer or
Director shall promptly notify the Board and its Couneil.

Responsibility Upon Leaving Office

All documents shall be and remain the property of the FHPOA upon the
conclusion of any Director's or Officer's term of office.

Former Directors and Officers shall exercise all reasonable efforts to protect
documents, whether hardcopy or electronic, in their possession related to their
terms of office for a period of three years.

ARTICLE VII
Duties of Members & Owners

Payment of Charges and Assessments

Time of Payment. The charges of annual uniform assessments, except for
fees for usage, and charges for services or goods received by Members or
Owners through the facilitics of the Association, shall be paid to the
Association by May 1% of each year or when otherwise due.

Lien of Assessment. If any uniform annual assessment or levied assessment is

not paid when due, it shall bear delinquency charges established by the Board
in accordance with NCGS 47F, The Association may place a lien on any Lot
or Unit or take any such other action prescribed in accordance with NCGS
47F to collect any unpaid, delinquency, charge, or assessment. Every person
who shall become the Owner of any Lot or Unit shall be held conclusively to
have covenanted to pay all such charges or assessments. In addition, and as an
alternative to the remedy of lien foreclosure, the Association Shall have the
right and option to sue for any and all unpaid charges, interest costs and
reasonable attorney’s fees in any Court of competent jurisdiction as for debt
owed by any delinquent member.

Proof of Payment. Upon request, the Association shall furnish a statement to
17
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any Member or Owner certifying that all assessments then due from such
Member have been paid or indicating the amount then due.

Section 2. Further Duiies of Members or Owners

Each Member or Owner shall comply with all Policies, Rules, and Regulations of the
Association including, but not restricted to, those for use of specific Association
property. Each Member or Owner shall cause spouses, children, cohabitants,
roommates, and tenants to comply with all Policies, Rules, and Regulations of the
Association. Violations of Policies, Rules, and Regulations of the Association by any
spouse, child, cohabitant, roommate, and tenant shall be deemed a violation by the

Member or Owner,

Section 3. Exceptions

No sanctions for non-payments of assessments or charges shall ever be imposed
upon the Developer, the Association itself, or any corporation that may be created to
acquire title to or operate any water or sewer utilities serving the area, or any dams,
beaches, water access tracts, marinas, golf courses, tennis courts, swimming pools,
clubhouse grounds, camp grounds, or other like recreational facilities, regardless of
whether such facilities are used by persons other than Members and Owners. The
Developer and such other person and corporaticns as aforesaid shall be exempt from
payment of annual charges or assessments to the Association.

Section 4. Sanctions

The Board of Directors of the Association shall have the right to suspend the
privilege of use of the recreational facilities of the Association.

A. For any period during which any Association charge of any kind whatsoever
owed by the member remains unpaid.

B. During any period of continuing violation of the restrictive covenants of the
Subdivision by the member, after the existence of the violation shall have
been declared by the Board.

18
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1
2 ARTICLE VI
3 Indemnification

4 The Association shall indemnify and maintain liability insurance for its Officers,
5 Directors, employees and agents consistent with provisions of the North Carolina
6 Planned Community Act (NCGS 47F) and as authorized in the North Carolina Non-
7 Profit Corporation Act (NCGS 55A-8-56). Association members of committees
8 authorized by the Board shall be considered agents of the Association solely for the
g purpose of indemnification.

12 Article IX
13 Amending and Modifying These Bylaws

15 These Bylaws may be amended by the affirmative vote of five (5) of the seven (7)
16 Directors of the Board.

21  The foregoing is certified to be a true and correct copy of the Bylaws of the Association;
22 adopted this the -5 day of May 2020

27 .
28 h‘?““”%}&.c‘fmb

29  Margaret Gilbert
30  Secretary - Fairfield Harbour POA Board of Directors

33 Change History
34  This document replaces the FHPOA Bylaws issued on 07-28-2004 and supersedes any and all

35  prior versions,

19
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Property Owners Association, Inc. Office: 252.633.5500 Fax: 252.635.2154
902 Coral Reef Dr., New Bern, NC 28560 Email: fhpoa@thpoa.org

Executive Session: The Board may go into Executive Session at any time during the meeting as
necessary for ane or more of the following reasons: consulting with the association counsel
regarding legal issues, discussing litigation or prospective litigation either by the association or
against the association, reviewing personal Information that is confidential or should not
generally known, such as delinquencies in homeowner association dues, conferring about
contracts, reviewing association employees or personne! issues, handling disciplinary matters or
rules violations by association members.

FAIRFIELD HARBOUR BOARD OF DIRECTORS AND OFFICERS
June 28, 2024 1PM

Limited Executive Session

AGENDA

Cali to Order
Election of Officers for 2024-25
Governance Q&A with General Counsel
Items for discussion and action:
Approval of construction loan from Truist bank;
Engagement of General Contractor for construction of Harbour Club

Adjournment

MEMBERS PRESENT: Directors Albertini, Barajas, Broody, McLamb, Maore, Pendleton,
Pfefferkorn. Treasurers Heydel and Miller; Community Manager Gudaitis, Secretary Miller.

GUESTS: Bill Drechsler, John Rothengast, Steve Steinbeck, Susanne Pendleton
Attorney Carmichael joined the meeting via zoom from Raleigh.

The meeting was called to order at 1:06 pm. by Secretary Miller.
The first order of business was to elect new officers for the 2024-2025 term.

Director McLamb made a motion to elect Director Carolyn Gayle Albertini to the position of
president. Second was entered by Director Broody. Approved: Directors: Albertini, Barajas,

-
g
F;
£
£
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Broody, McLamb, Moore, Pendleton and Pfefferkorn. Opposed: None. Motion passed
unanimausly.

President Albertini made a motion to elect Director David F. Pfefferkomn to the position of vice
president. Director McLamb made a second. Approved: President Albertini Directors: Barajas,
Broody, McLamb, Moore, Pendleton and Pfefferkorn. Opposed: None. Motion passed
unanimously.

Attorney Carmichael gave a short presentation on what fiduclary duty is and the responsibility
of Board members,

Fach Director was given a copy of the Code of Ethics to sign for the 2024-25 session.

Director Pendleton asked If it would be possible to amend the Bylaws so that a petition for
removal of Board members would have to have a cause and a supermajority. Director
Pendleton made a motion to add a Bylaw change to the end of the agenda. Second by VP
Pfefferkorn. Approved: President Albertini; VP Pfefferkorn; Directors Broody, McLamb and
Pendleton. Cpposed: Directors Barajas and Moore. Motion passed by a majority vote.

The members of the Harbour Club Committee joined the meeting at 1:40 pm. Each committee
member introduced themselves and stated what their background is in relationship to
committee needs.

Committee Chair Bill Drechsler discussed twenty items that led to the current status of the
Harbour Club development.

Director McLamb asked if we don't vote on this club, how much money will we lose? The
answer was between $340K — $350K along with a lot of labor by people over six years.

Treasurer Miller said that people want to keep the POA offices where they are rather than
across the street. How would that affect this plan? Answer: Not good news. The architect has
93 pages of drawings that would have to be redesigned for erosion, sanitation, plumbing,
electric, HVAC, etc. That would set us back 4-6 weeks. Then it would have to be sent out for
bids again. The architect cost would be an additional $100K to review the drawings plus more
for each contract. April 24th was the end of the construction contract, but was extended due to
the voting taking place in FH. The architect wants a contract by the end of this week. If not, 3
months down the road he can’t guarantee costs won't go up. Subs are lined up to go. We will
pay more for less.

Mr. Rothengast said prices came in under what we projected. We can go up to $6.5M. The
General Contractor (GC) is at $6.2M, contingencles are $325K (5%). There is a cost allowance to
cover kitchen counters, tables, chairs, etc.

A question was raised as to what materials will be used for the Harbour Club. We are foregoing
a metal roof due to the cost so we will be using 30-year shingles; a metal roof will be used on
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the overhang; hardy board will be used for the remainder along with stonework at the base of
the building.

Attorney Carmichael questioned whether the POA has budgeted for extra personnel for the new
building if the offices are not moved. The insurance company will want people there in case of
fire, broken pipes, and security,

Directar Moore said the offices are centraliy located and people in the community don’t want
them to move.

Treasurer Miller welcomed Directors Barajas and Moore to the Board. He stated that over their
3-year term there will be conflicts of interest and there will be differences of opinifon, but you
will still be working with the same people and we try to be civil. If you are here to profile
FHSTOP, you are in the wrong place. If you are in support of the Board, you will follow NC 47F
and 55A POA Bylaws and Policies. FH has been in existence for a long time and many people
have put a lot of work Into making this place successful. There us a cost of 5-8KS in expenses
for each vote you want. FHSTOP is trying to run this place by Facebook and it has created a
monster. You are not our enamy and we will treat you as such.

Director Barajas responded that he and Director Moore are independent of FHSTOP and
represent the people who voted us in.

As Treasurer, | went through 15 budget cycles for the HC. For the Preliminary Budget in January
2024, the HC Budget was $7M at 7.25% starting in March 2025. [t was only a place holder for
the future. As Treasurer, | talked to 3 banks who we wanted to finance the construction of the
HC, Two were traditional banks with no special rate. Truist was selected because they have an

HOA/PCA program.

Treasurer Miller provided Truist with budget and financial records. The Truist credit
department has issued a commitment letter dated June 26, 2024, The Trulst Loan is at 6.6% and
has an interest only option for ane {1) year and then it goes to a 14-year P & | loan. The loan to
Coastal Bank for 908K will be paid off early with no dues money being used. There is a $9K
penalty for paying off the loan early, but the POA wil! still save $50K by paying it off early from
eliminated Interest expenses.

Director Pendieton asked newly appointed Assistant Treasurer Miller about future dues
increases related to the HC, He replied that no raise in POA Dues for the HC Is necessary.

A recess was taken to altow the new Directors to read the Code of Ethics before signing them. : 1|
: |
|

The Board entered Executive Session at 3:45 pm. ' ;
The Board exited Executive Session at 4:15 pm. '
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The Harbour Club Committee re-entered the Board room.

After an extensive discussion in Executive Session, it was decided to sign the commitment letter
with Truist Bank.

VP Pfefferkorn made a motion to proceed with the Harbour Club construction as presented by
the committee today and to fund that construction by securing funds from Truist Bank and
authorize the President to sign all papers subject to the approval of legal counsel. Second by
Director Pendletan.

Approved: President Albertini; VP Pfefferkorn; Directors Broody, Mclamb, Pendleton.
Opposed: Directors Barajas, Moore. Motion passed by majority vote.

HCC Chair Bill Drechsler described the HC contractor. It is Wimco Corporation in Washington,
NC. It is a 3™ generation corporation with a lot of commercial expertise. There wiil be a
superintendent on site all the time who will provide daily progress updates by camera.

VP Pfefferkorn made a motion to award a construction contract to Wimco Corporation as
presented by the Harbour Club Commilttee and to authorize the FHPOA Board President to sign
a contract subject to the approval of the bank and POA legal counsel in the amount of
$6,157,749. Director Pendleton made a second. Approved: President Aibertini; VP Plefferkorn;
Directors Broody, McLamb, Pendleton. Opposed: Directors Barajas, Moore, Motion passed by
majority vote.

Director Pendleton thanked the HCC for all of their work over six years to make the HC happen.
The Board will send out a special notice to the community announcing this vote. The HCC left
the Board Room.

The Board entered Executive Session at 4;40 pm.
The Board exited Executive Session at 4:47 pm.

Director Pendleton made a motion to retain Rhanda Miller as Secretary. Director Broody made
a second. Approved: Directors: Albertini, Barajas, Broody, McLamb, Moore, Pendieton and
Pfefferkorn. Opposed: None. Motion passed unanimously.

President Albertini made a motion to have Kevin W, Heydel continue as Treasurer. Director
Broody made a second. Approved: Directors: Albertini, Barajas, Broody, McLamb, Moore,
Pendleton and Pfefferkorn. Opposed: None. Motion passed unanimously.

Director Moore made a motion to have Rich Miller continue on the Board as Assistant Treasurer.
VP Pfefferkorn made a second. Approved: President Albertini; VP Pfefferkorn; Directors
Barajas, Broody, McLamb, Mcore Pendleton. Opposed: None Motion passed.
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The Board entered Executive Session at 4:47 pm.
The Board exited Executive Session at 5:01 pm.

Director Pendleton made a motion to amend the Bylaws stating that any vote for removal of any

member of the FHPCA Board, including current members, will require 67% of POA members

who are eligible to vote according to the POA Bylaws in effect at the time of said recall baliot Is

distributed for voting. President Albertint made a second. Approved: President Albertini; VP

Pfefferkorn; Directors Broody, McLamb and Pendleton. Opposed: Directors Barajas and Moore.

Motion approved by majority vote. (See FHPOA Bylaws Article V; Section 9; Paragraph A.) : ,

Attarney Carmichael will send Secretary Miller the exact wording needed for the amendment.

Director Broody made a motion to adjourn. Director McLamb seconded the motion, Approved:
President Albertini; VP Pfefferkorn; Directors Barajas, Broody, McLamb, Moore, Pendleton. :
Opposed: None. Motion passed. i

The meeting adjourned at 5:03 pm.

Respectfully submitted,

[Honda) 7 10lli

Rhonda J. Miller, Secretary
FHPOA
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Property Owners Asseciation, Inc. Office: 252.633.550 Fax: 252.633.2154
802 Coral Reef Or., New Bern, NC 28560 Email: thpoa@fhpoa.org

RESOLUTION 2024-03
OF THE BOARD OF DIRECTORS
FAIRFIELD HARBOUR PROPERTY OWNERS ASSQCIATION, INC.

A RESOLUTION TO AMEND THE BYLAWS OF

FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC.

WHEREAS, Articie IX of the Bylaws of Fairfield Harbour Property Owners Assocfation, Inc. ("FHPOA”")
provides that the Bylaws may be amended by the affirmative vote of five {5) of the seven (7) Directors of

the Board; and

WHEREAS, at a duly called meeting of the Board of Directors of FHPOA on June 28, 2024, motion was
made, seconded and approved by five{S) of the seven {7} Directors of FHPOA to amend the
corporation’s bylaws as provided hereinbelow,

THEREFORE, In consideration and compliance of the above, the FHPOA Board of Directors wishes to
amend Article V, Sectlon 9 of the Bylaws of FHPOA by removing that sectlon in its entirety and inserting
in lieu thereof the following:

"Section 9. Removal of Directors.

A, Avote for removal of a Director may be called by the Board Directors or by petition of the
Members for special meeting as otherwise provided in these Bylaws. Provided, however, that
the vote required for removal of a sitting Director who has been duly elected or appointed
pursuant to these Bylaws shall be not less than sixty-seven percent {67%]) of the eligible vote of
the POA Membership,

B. A Director not in Good Standing is Immediately ineligible to vote on all matters brought
before the Board. If a Director reestablishes Good Standing, that Director is immediately eligible

to vote.”

RESOLVE, That RESOLUTION 2023-04 was ADOPTED an June 28, 2024 by a majority of five of seven
directors of FHPOA, with two of the seven directors voting against the amendment, all as shown in the

minutes of said Board meeting.

President’s and Vice-President’s Certification: The undersigned, respectively being the President and
Vice-President of the Fairfield Harbour Property Owners Association, a Nerth Carolina nonprofit EXHIBIT

C
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corporatlon, certify that the foregoing Resolution 2023-04 was approved and adopted by a majority of
five members of the Board of Directors of the Association, at a duly called and held meeting of the
Board of Directors of the Assaclation on June 28, 2024 and [n witness thereof, the undersigned have
subscribed their names.

Fairfield Harbour Property Owners Association, a North Carolina nonprofit carporation

Gaylé Albertini, President

David Pfefferkorn, Vice-President {In the ashsence of the Secretary)
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ORI AL
ST T Hepe Detby Carmichael, Pariner

}
P RI C E _ . hearmichael@jordanptice.com

LAW OFFICES Fax; 919-831-4484

October 18, 2024

Wesley A. Collins

Harvell and Collins, P.A.

1107 Bridges Sireet )
Morehead City, North Carolina 28557

Re:  Fairfield Harbour Property Owners Association, Inc,

Dear Wes:

1 write in response to your correspondence of October 9, 2024, which was sent on behall
of a group of unnamed property owners within Fairfield Harbour, purportedly as a demand
pursuant to N,C, Gen. Stat. § 55A-7-40. The Association will not be taking the action demanded
for the reasons set forth below. -

I Derivative Demand

I will again point out that after numerous communications, you have still failed to
identify any client whom you are representing. While you have stated that the purpose of your
October 9 correspondence was to give notice under G.S. § 55A-7-40, we do not consider a
demand made by unnamed persons to be proper. You have not identified any individual with
standing to make a demand and ultimately to initiate any derivative lawsuit.

In addition, we are aware that at least one cutrent director has contributed to fund your
Jegal fees. For obvious reasons, this creates a direct conflict of interest with any such directors
being privy to any legal discussion regarding your threatened lawsuit, not to mention attorney-
client privilege concerns. Indeed, the failure of such individuals to disclose their involvement
with you ot your owner group, whether that involvement is formal or informal, is a breach of
their own fiduciary duties and confidentiality obligations to the Association. These
circumsiances present umique challenges for the current Board of Directors to engage
appropriately with me as their general counsel while discharging all of our fiduciary duties (mine
and the individual directors’) to act in the best interests of the corporation,

II. Reésponse to Demand

While the Board does not consider your notice pursuant to G.S. § 55A-7-40 to be valid,
nor would this appear to be an actual detivative claim, I have nonetheless responded in the hopes
that unfounded litigation can be avoided. Your specific demand is that the Board acknowledge
that the recent vote to remove four directors passed, an outcome that is contrary to the voting

results.
: EXHIBIT

%
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On June 28, 2024, a supermajority of the members of the Board of Directors voted to
amend the Bylaws of the Association to require that removal of a director be approved by not
less than sixty-seven percent (67%) of the eligible vote of the Association’s membership. This
amendment was in accordance with Article IX of the Bylaws which states: “These Bylaws may
be amended by the affirmative vote of five (5) of the seven (7) Directors of the Board.” You
have taken the position that this amendment was not valid, and under the prior wording of the
Bylaws, the four directors in question would have been removed from office. Your basic
argument appears to be that the amendment was crroneous because the Association failed to
provide at least five days’ written notice of the meeting at which the amendment was going to be

considered, in violation of N.C. Gen. Stat. § 55A-10-20.

The Association does not dispute that the amendment in question was raised by motion at
the Board’s June 28, 2024, meeting. The failute to provide notice of the potential amendment
does not, however, invalidate the amendment. A basic tenet of corporate law is that “[a}
director's attendance at or participation in a meeting waives any required notice to him of the
meeting unless the director at the begitming of the meeting (or promptly upon his atrival) objects
to holding the meeting or transacting business at the meeting and does not thereafter vote for or
assent to action taken at the meeting.” N.C. Gen. Stat. § 55A-8-23. No objection based on the
lack of notice was made by any director at the meeting, and all seven (7) members of the Board
remained at and participated in the meeting, all as reflected by the minutes of the June 28"
meeting. Accordingly, any notice requirement was waived. I have found no stafutory or common
Iaw support for your bald assertion that the failure to meet notice requirements of N.C. Gen. Stat.
§ 55A-10-20 renders the amendment void ab initio.

III. Nature of Action

You have threatened derivative action, but frankly, that would not seem to be the
appropriate vehicle for your clients’ claims. A derivative proceeding is one brought by a
member to enforce a legal right of the corporation, while an individual action is one brought to
enforce a right which belongs to the individual personally. Tf the claim is that the Association
failed to abide by its Bylaws — that is the personal claim of your clients. There cannot be a
derivative proceeding where there is no injury to the Association, and the plaintiffs are not
seeking to recover on behalf of the Association. The appropriate claim would instead be a direct
claim for a declaratory judgment regarding the adoption of the amendment. Should your clients
wish to bring an action for declaratory judgment to bave their claims litigated, the Association
would not dispute that there is an actual justiciable controversy between the parties for purposes
of declaratory relief standing. However, the Association does dispute the propriety of a
derivative action.

Before proceeding, your clients should also be aware that if litigation is commenced to
challenge the Bylaws amendment, the Association will counterclaim with its own request for
declaratory judgment related to the validity of the underlying removal request. The petition
circulated for the removal of directors, and the question put before the members, was entitely
inappropriate. The petition sought removal of a deceased person, a person that had resigned, “or
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any of their replacements for the remaining portions of any term without cause.” It is axiomatic
that before a director can be removed, the individuals voting to remove that person must know
his or her identity. The Association has no basis at the present time to challenge the validity of
the removal question given that the petition and subsequent vote had no effect on the
composition of the Board, and any such challenge would have been moot. That reasoning does
not apply, however, if your clients are seeking to invalidate the results as they now stand.

Should you wish to discuss matters further, please reach out to me.

Sincerely,

ONES RLTON, PLLC

pe Derby Carmichael
cc:  Board of Directors
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