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Plaintiffs
V.

FAIRFIELD HARBOUR PROPERTY
OWNERS ASSOCIATION, INC.,

Defendant.

NOW COME ALL PLAINTIFFS, by and through undersigned counsel, and complaining

ofDefendant, Fairfield Harbour Property Owners Association, Inc., and do hereby allege and say

the following:

INTRODUCTION

1. This Declaratory Judgment Action and Motion for Preliminary Injunction arises

from the unlawful and defensive actions of the Board of Directors of Fairfield Harbor Property

Owners Association, Inc. The Fairfield Harbour subdivision is a 2,800+ lot planned community

in Craven County, North Carolina. In Spring 2024, a majority of the eligible property-owning

members of the Fairfield Harbor Property Owners Association successfully voted to remove two

(2) members of the Board of Directors. On June 28, 2024, in an unveiled effort to protect

themselves from meeting the same fate, a majority of the remaining Directors of the Board

unlawfully purported to hold a vote amongst themselves to change the Association's Bylaws.

Specifically, the Board voted to require a supermajority vote of 67% of members to remove a

Director, when the existing requirement for removal was a majority of the members. This action

not only violated the express language of the Association's Bylaws, it was also a clear and

unabashed violation ofN.C.G.S. Section 55A-8-08, which limits and caps the votes required to

remove a Director to that which "would be sufficient to elect the director at a meeting to elect

directors... Even if an increase of the vote required for Director removal was permissible under

the Bylaws or applicable law, such an amendment could have only been approved by an affirmative
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vote of the Association members under N.C.G.S. Section 55A-7-23, Voting Requirements, and

47F-3-103(b), Executive BoardMembers and Officers. Further, the purported amendment of the

Bylaws must have been attempted either through N.C.G.S. Section 55A-10-20 Amendment by

Directors or N.C.G.S. Section 55A-10-21, Amendment by Directors andMembers. IfN.C.G.S.

Section 55A-10-20 was the statute purportedly employed, the amendment fails because Defendant

failed to comply with the notice requirements and failed to recognize that the corporation has

"members entitled to vote thereon." If N.C.G.S. Section 55A-10-21 was the statute purportedly

employed, the amendment fails because members were not involved in the purported amendment

process. Lastly, even if the Board had possessed authority to amend the Bylaws to require a

supermajority vote for Director removal, their action was invalid due to a lack ofproper notice of

the vote which was not waived. In September of2024, anothermembers' vote was taken to remove

four (4) Directors or any of their replacements for the remaining portions of any term without

cause, the results ofwhich was a majority in favor of removal, but which the Board of Directors

deemed a failure due to the lack of a "supermajority" vote. Accordingly, Plaintiffs now seek, inter

alia, declaratory relief affirming that the aforementioned majority vote (52.31%) to remove the

four (4) Directors was valid and effectual, the conduct of the Board ofDirectors in amending the

Bylaws was ultra vires and void ab initio, and declaring that the voting requirement for removal

of a Director must comport with all provisions ofN.C.G.S Section 55A, including but not limited

to 55A-8-08(c). Plaintiffs further seek to enjoin the Board of Directors from taking any action

based upon their purportedly amended Bylaws and to enjoin the four (4) removed Directors or

their replacements from remaining on the board or taking any action as Directors. Plaintiffs seek

immediate removal of the four (4) Directors/their replacements that were voted against in
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September 2024, and to reinstate the Bylaws as they existed prior to the Board's unlawful vote of

June 28, 2024.

PARTIES, JURISDICTION, AND VENUE

2. The Fairfield Harbour subdivision, as shown on maps recorded within the Craven

County Register of Deeds, incorporated herein by reference, is a planned community with over

2,800 lots in Craven County.

3. At all times material hereto, Plaintiffs owned and continue to own, real property

within the Fairfield Harbour subdivision, as listed below.

4, PlaintiffDaniel Ritter is a citizen and resident ofCraven County, upon information

and belief, owning property at 1509 Caracara Drive, New Bern, North Carolina 28560.

5. Plaintiff Mary Beth Harris is a citizen and resident of Craven County, upon

information and belief, owning property at 1219 Santa Lucia Road, New Bern, North Carolina

28560.

6. Plaintiff Julie B. Goorman is a citizen and resident of Craven County, upon

information and belief, owning property at 902 Caroline Court, New Bern, North Carolina 28560.

7. Plaintiff Michael C. Black is a citizen and resident of Craven County, upon

information and belief, owning property at 1 102 Harbour Pointe Drive, New Bern, North Carolina

28560.

8. Plaintiff Susan R. Klein is a citizen and resident of Craven County, upon

information and belief, owning property at 1102 Barkentine Drive, New Bern, North Carolina

28560.
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9. Plaintiff David G. Brown is a citizen and resident of Craven County, upon

information and belief, owning property at 1503 Columbus Court, New Bern, North Carolina

28560.

10. Plaintiff Jeffrey P. Schueller is a citizen and resident of Craven County, upon

information and belief, owning property at 1600 CaracaraDrive,New Bern, North Carolina 28560.

11. Plaintiff Frank Unetic is a citizen and resident ofCraven County, upon information

and belief, owning property at 1317 Caracara Drive, New Bern, North Carolina 28560.

12. Plaintiff Charles L. Jump, Jr. is a citizen and resident of Craven County, upon

information and belief, owning property at 6203 Albatross Drive, New Bern, North Carolina

28560.

13. Plaintiff Suzanne Layton is a citizen and resident of Craven County, upon

information and belief, owning property at 5803 Jolly Roger Court, New Bern, North Carolina

28560.

14. Plaintiff Carol R. Spears is a citizen and resident of Craven County, upon

information and belief, owning property at 6015 Cassowray Lane, New Bern, North Carolina

28560.

15. Plaintiff Ben A. Watford is a citizen and resident of Craven County, upon

information and belief, owning property at 903 Shipyard Point, New Bern, North Carolina 28560.

16. PlaintiffDon Shutts is a citizen and resident of Craven County, upon information

and belief, owning property at 812 Bluebird Drive, New Bern, North Carolina 28560.

17. Plaintiff Rebecca Tindall is a citizen and resident of Craven County, upon

information and belief, owning property at 5721 Gondolier Drive, New Bern, North Carolina

28560.
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18. PlaintiffCarol Ciprios is a citizen and resident ofCraven County, upon information

and belief, owning property at 923 Caroline Court, New Bern, North Carolina 28560.

19. Plaintiff Jared Wilson is a citizen and resident ofCraven County, upon information

and belief, owning property at 5610 Barbary Coast Drive, New Bern, North Carolina 28560.

20. Plaintiff Kathy Bellerose is a citizen and resident of Craven County, upon

information and belief, owning property at 5618 Barbary Coast Drive, New Bern, North Carolina

28560.

21. Plaintiff William L. Michelinie is a citizen and resident of Craven County, upon

information and belief, owning property at 6106 Pelican Drive, New Bern, North Carolina 28560.

22. Plaintiff Susan Spivak is a citizen and resident ofCraven County, upon information

and belief, owning property at 7172 Windward Drive, New Bern, North Carolina 28560.

23. Plaintiff Amanda Jackson is a citizen and resident of Craven County, upon

information and belief, owning properties at 1301 and 1302 Harbourside Drive, New Bern, North

Carolina 28560.

24. Plaintiff Jeanne Doty is a citizen and resident of Craven County, upon information

and belief, owning property at 1304 Harbourside Drive, New Bern, North Carolina 28560.

25. Plaintiff Frank Tietgens is a citizen and resident of Craven County, upon

information and belief, owning property at 927 SeaHolly Court, New Bern, North Carolina 28560.

26. Plaintiff Daniel Shane Malone is a citizen and resident of Craven County, upon

information and belief, owning property at 5628 Goldolier Drive, New Bern, North Carolina

28560.
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27. Plaintiff Richard Easley is a citizen and resident of Craven County, upon

information and belief, owning property at 5502 Blackbeards Lane, New Bern, North Carolina

28560.

28. Plaintiff Jill E. Ritz is a citizen and resident of Craven County, upon information

and belief, owning property at 5809 Port Drive, New Bern, North Carolina 28560.

29. Plaintiff Jerry O. Creech is a citizen and resident of Craven County, upon

information and belief, owning property at 5915 Santa Domingo Court, New Bern, North Carolina

28560.

30. Plaintiff Evelyn Hassler is a citizen and resident of Craven County, upon

information and belief, owning property at 908 Shipyard Point, New Bern, North Carolina 28560.

31. Plaintiff Steve Robichaud is a citizen and resident of Craven County, upon

information and belief, owning property at 1402 Mona Passage Court, New Bern, North Carolina

28560.

32. Plaintiff Jeffrey Wilson, is a citizen and resident of Craven County, upon

information and belief, owning property at 909 Shipyard Court, New Bern, North Carolina 28560.

33. Plaintiff Nancy A. Hamby is a citizen and resident of Craven County, upon

information and belief, owning property at 1105 Coral Reef Drive, New Bern, North Carolina

28560.

34. Plaintiff Beverly Phenes is a citizen and resident of Craven County, upon

information and belief, owning property at 1419 Santa Lucia Road, New Bern, North Carolina

28560.

35. Plaintiff Paul A. Stockman is a citizen and resident of Craven County, upon

information and belief, owning property at 6100 Pelican Drive, New Bern, North Carolina 28560.
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36. Plaintiff Justin Beck is a citizen and resident of Craven County, upon information

and belief, owning property at 901 Shipyard Point, New Bern, North Carolina 28560.

37. Plaintiff Katharine Jean Edstrom is a citizen and resident of Craven County, upon

information and belief, owning 6006 Stern Court, New Bern, North Carolina 28560.

38. Plaintiff JJames Fieser is a citizen and resident ofCraven County, upon information

and belief, owning property at 6403 Albatross Drive, New Bern, North Carolina 28560.

39. Plaintiff Wray Simpson is a citizen and resident of Craven County, upon

information and belief, owning property at 6108 Castleton Court, New Bern, North Carolina

28560.

40. Plaintiff JJohn Buecking is a citizen and resident of Craven County, upon

information and belief, owning property at 5917 Santo Domingo Court, New Bern, North Carolina

28560.

41. Plaintiff Norman Meissner is a citizen and resident of Craven County, upon

information and belief, owning property at 6000 Cardinal Drive, New Bern, North Carolina 28560.

42. Plaintiff Stephen R. Harris is a citizen and resident of Craven County, upon

information and belief, owning property at 6103 Falcon Drive, New Bern, North Carolina 28560.

43. Plaintiff Robert Jankowski is a citizen and resident of Craven County, upon

information and belief, owning property at 1019 Harbour Point Drive, New Bern, North Carolina

28560.

44. Plaintiff James Curry is a citizen and resident of Craven County, upon information

and belief, owning property at 1112 Crows Nest Court, New Bern, North Carolina 28560.

45. Plaintiff Douglas G. Gendreau is a citizen and resident of Craven County, upon

information and belief, owning property at 905 Diamond Court, New Bern, North Carolina 28560.
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46. PlaintiffTodd Wagner is a citizen and resident ofCraven County, upon information

and belief, owning property at 909 Muirfield Court, New Bern, North Carolina 28560.

47. PlaintiffTom Gauthier is a citizen and resident ofCraven County, upon information

and belief, owning property at 1222 Mona Passage Court, New Bern, North Carolina 28560.

48. Plaintiff Barbara Mellor is a citizen and resident of Craven County, upon

information and belief, owning property at 11034 Windward Drive, New Bern, North Carolina

28560.

49, Plaintiff William Eichelberg is a citizen and resident of Craven County, upon

information and belief, owning property at 6102 Ibis Lane, New Bern, North Carolina 28560.

50. Plaintiff Michael Rizzo is a citizen and resident of Craven County, upon

information and belief, owning property at 1108 Harbour Point Drive, New Bern, North Carolina

28560.

51. Plaintiff Craig G. MacIntyre is a citizen and resident of Craven County, upon

information and belief, owning property 1010 Coral ReefDrive, New Bern, North Carolina 28560.

52. Plaintiff Mark A. Bradley is a citizen and resident of Craven County, upon

information and belief, owning property at 129 Argosy Drive, New Bern, North Carolina 28560.

53. PlaintiffChris J. Beck is a citizen and resident ofCraven County, upon information

and belief, owning property at 905 Bee Tree Court, New Bern, North Carolina 28560.

54. Plaintiff Felecia Wright Nace is a citizen and resident of Craven County, upon

information and belief, owning property at 5808 Jolly Roger Court, New Bern, North Carolina

28560.
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55. Plaintiff Edward R. Dzioba is a citizen and resident of Craven County, upon

information and belief, owning property at 2124 Royal Pines Drive, New Bern, North Carolina

28560.

56. Plaintiff Kim Zimmermann is a citizen and resident of Craven County, upon

information and belief, owning property at 813 Pelican Drive, New Bern, North Carolina 28560.

57. Plaintiff Harold Gustafson is a citizen and resident of Craven County, upon

information and belief, owning property at 6109 Albatross Drive, New Bern, North Carolina

28560.

58. Plaintiff Teresa Lynn Brown is a citizen and resident of Craven County, upon

information and belief, owning property at 1115 Santa Lucia Road, New Bern, North Carolina

28560.

59. Plaintiff Edward Ostrosky is a citizen and resident of Craven County, upon

information and belief, owning property at 1505 Santa Lucia Road, New Bern, North Carolina

28560.

60. Plaintiff JJane Halweg is a citizen and resident ofCraven County, upon information

and belief, owning property at 902 Nassau Court, New Bern, North Carolina 28560.

61. Plaintiff Jane Haeussler is a citizen and resident of Craven County, upon

information and belief, owning property at 6119 Castleton Court, New Bern, North Carolina

28560.

62. Plaintiff George Sechrist is a citizen and resident of Craven County, upon

information and belief, owning property at 709 Black Swan Road, New Bern, North Carolina

28560.
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63. Plaintiff Stephen Burton is a citizen and resident of Craven County, upon

information and belief, owning property at 915 Hurricane Court, New Bern, North Carolina 28560.

64. Plaintiff David Kent Johnson is a citizen and resident of Craven County, upon

information and belief, owning property at 6218 Harbourside Drive, New Bern, North Carolina

28560.

65. Plaintiff Rick Wolfe is a citizen and resident of Craven County, upon information

and belief, owning property 1019 Barkentine Drive, New Bern, North Carolina 28560.

66. Plaintiff Robert Gillham is a citizen and resident of Craven County, upon

information and belief, owning property at 1226 Petite Terre Court, New Bern, North Carolina

28560.

67. Plaintiff David Simpson is a citizen and resident of Craven County, upon

information and belief, owning property at 5612 Goldolier Drive, New Bern, North Carolina

28560.

68. Plaintiff Ken Morris is a citizen and resident of Craven County, upon information

and belief, owning property at 1513 Santa Lucia Road, New Bern, North Carolina 28560.

69. Plaintiff Douglas Longhini is a citizen and resident of Craven County, upon

information and belief, owning property at 5804 Jolly Roger Court, New Bern, North Carolina

28560.

70. PlaintiffPatricia Hunt is a citizen and resident ofCraven County, upon information

and belief, owning property at 1309 Caracara Drive, New Bern, North Carolina 28560.

71. PlaintiffCharles Craig is a citizen and resident ofCraven County, upon information

and belief, owning property at 1201 Pelican Drive, New Bern, North Carolina 28560.
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72. Plaintiff Ann H. Thomas is a citizen and resident of Craven County, upon

information and belief, owning property at 802 Shipyard Point, New Bern, North Carolina 28560.

73. PlaintiffMaureen Post is a citizen and resident ofCraven County, upon information

and belief, owning property at 826 Pelican Drive, New Bern, North Carolina 28560.

74. Plaintiff Susan Jones is a citizen and resident of Craven County, upon information

and belief, owning property at 6121 Castleton Court, New Bern, North Carolina 28560.

75. As owners of real property within the Fairfield Harbour subdivision, all Plaintiffs

were and are members of Fairfield Harbour Property Owners Association, Inc., as of the date of

the unlawful acts complained ofherein, that being the improper and ultra vires amendment of the

Association's Bylaws by vote of the Board of Directors of the Association, as further described

below.

76. The "Master Declaration of Fairfield Harbour," dated October 23, 1979, sets forth

certain provisions applicable to properties in the Fairfield Harbour subdivision, and declares that

property owners shall become members of "Fairfield Harbour Property Owners Association, Inc."

See "Master Declaration of Fairfield Harbour," Exhibit "1," p 7, attached.

77, The "Master Declaration of Fairfield Harbour" describes the Fairfield Harbour

subdivision, in part, as:

certain properties in Number Two Township, Craven County, North Carolina, a
portion ofwhich properties were conveyed to FHI [Fairfield Harbour, Inc.] by deed
from Treasure Lake ofNorth Carolina, Inc. dated December 9, 1977, and recorded
in Book 901, at Page 504, in the office of the Register ofDeeds ofCraven County;
and...a portion of the aforesaid properties, together with certain properties adjacent
or contiguous thereto, or in the general vicinity thereof, comprise a development
known as "Fairfield Harbour." See Master Declaration of Fairfield Harbour,
Exhibit "1," p 1.
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78. "Articles of Amendment to the Restated Charter of Fairfield Harbour Property

Owners Association, Inc." filed on August 12, 1983, describe the Fairfield Harbour development

as:

the same may now or hereafter be shown on the maps and deeds thereof recorded
from time to time (including without limitation the property shown on the maps of
Treasure Cove Subdivision, that property identified in those deeds recorded in
Book 901 at Page 504, Book 930 at Page 798 and Book 964 at Page 936 of the
Craven County Registry and all that property contiguous to or in the general vicinity
of the foregoing property)....See "Articles ofAmendment," Exhibit "2," attached.

79. Defendant "Fairfield Harbour Property Owners Association, Inc., ! a non-profit

corporation organized under the laws of the State of North Carolina...is the Property Owners

Association which is charged with the management of the development known as 'Fairfield

Harbour', located in Craven County, North Carolina...." See "Declaration of Unit Ownership,"

Exhibit "3," p 1.

80. Defendant Fairfield Harbour Property Owners Association, Inc. (hereinafter

referred to as the "Association") is a non-profit corporation incorporated and existing under the

laws of State ofNorth Carolina, with its principal place of business and principal business office

being located in Craven County, North Carolina.

81. This Court has jurisdiction over the subjectmatter of this action, as well as over the

parties hereto.

82. Venue is proper in the Superior Court of Craven County, North Carolina.

STATEMENT OF FACTS

83. At the time of the actions complained of herein, the Association was governed by

the 2020 "Amended & Restated Bylaws of the Fairfield Harbour Property Owners Association,

Inc." [hereinafter referred to as "Bylaws"]. See "Bylaws," Exhibit "4," attached.

* Defendant was formerly "Treasure Cove Property Owners Association, Inc."
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84. The Bylaws of the Association called for a seven (7) member Board ofDirectors,

each ofwhom were to be "elected by a plurality vote of the Members, at the annual meeting...."

Ex. "4," pp 11-12.

85. Before and in 2024, the above-captioned Plaintiffs held grave concerns about

certain actions and financial decisions by the Board ofDirectors of the Association.

86. These concerns prompted a petition for a member vote for the removal of two (2)

members of the Board ofDirectors.

87. Onor aboutMay 13, 2024, the results were announced, that being that the majority

of the Association members were in favor of removal of the two (2) Directors.

88. In a heavy-handed and unlawful reaction to this members' vote, the remaining

Board ofDirectors attempted to avoid a similar fate, which is the basis of the instant litigation.

89. On June 28, 2024, the Board of Directors held a meeting. The minutes of this

meeting are attached hereto as Exhibit "5."

90. Atno time prior to themeeting was notice that amotion to amend the Bylaws would

be made, and this item was not listed on the meeting's agenda. Jd. at p 1.

91. However, after the meeting began, and after new officers were elected, Board

Member Pendleton:

asked if it would be possible to amend the Bylaws so that a petition for removal of
Board members would have to have a cause and a supermajority. Director
Pendleton made a motion to add a Bylaw change to the end of the agenda. Second
by VP Pfefferkorn. Approved: President Albertini; VP Pfefferkorn; Directors
Broody, McLamb and Pendleton. Opposed: Directors Barajas and Moore. Motion
passed by amajority vote....

Director Pendleton made a motion to amend the Bylaws stating that any vote for
removal of any member of the FHPOA Board, including current members, will
require 67% of POA members who are eligible to vote according to the POA
Bylaws in effect at the time of said recall ballot is distributed for voting. President
Albertini made a second. Approved: President Albertini; VP Pfefferkorn; Directors
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Broody, McLamb and Pendleton. Opposed: Directors Barajas and Moore. Motion
approved by majority vote. (See FHPOA Bylaws Article V; Section 9; Paragraph
A.)

Attorney Carmichael will send Secretary Miller the exact wording needed for the
amendment....Ex. "5," pp 2, 5.

92. "Resolution 2024-03 of the Board of Directors of Fairfield Harbour Property

Owners Association, Inc." was later entered, stating as follows:

A vote for removal of a Directormay be called by the Board Directors or by petition
of the Members for special meeting as otherwise provided in these Bylaws.
Provided, however, that the vote required for removal of a sitting Director who has
been duly elected or appointed pursuant to these Bylaws shall be not less than sixty-
seven percent (67%) of the eligible vote of the POAMembership. See "Resolution
2024-03," Ex. "6," attached.

93. The Board's actions set forth above were unauthorized, unlawful, and invalid.

94. Not only did this purported Bylaw change by the Board of Directors violate the

wording of the Bylaws themselves, N.C.G.S. Section 55A-8-08, and other sections of Chapter

55A and/or Chapter 47F, it was effectuated without proper notice, which was not waived. Even if

such a change to the Bylaws ("the purpose ofwhich was to increase or decrease the vote required

for anymember action") was authorized by law, only the Association's members could have voted

for and approved such a change.

95. Inor around August 2024, some Plaintiffs herein submitted a petition for a Special

Meeting for the purpose of removing four (4) of then current Directors, Les Pendleton, Gayle

Albertini, Robert Broody, David Pfefferkorn, or any of their replacements for the remaining

portions of any term without cause.

96. On September 27, 2024, the results of the ballot for such removal were as follows:

For removal of the four (4) Members of the Board ofDirectors: 52.31%
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Against removal of the four (4) Members of the Board of Directors: 47.69%. See Ballot

Memo, Ex. "7," attached.

97. Under their purported, unlawful Bylaws requiring a 67% supermajority vote, the

Board ofDirectors then declared that the recall measure to remove the Directors failed.

98. Plaintiffs have been harmed by the Board's declaration that the measure failed and

by allowing the Directors and/or their replacements, whom a majority of members voted to

remove, to remain on the Board.

99. The violations by Defendant of the Bylaws, which is a valid contract between

Plaintiffs and the Association, and ofmultipleNorth Carolina General Statutes, are set forth below.

A. THE BOARD'S ACTION VIOLATED THE EXPRESS TERMS OF ITS BYLAWS
AND THE NORTH CAROLINA NON-PROFIT CORPORATION ACT

100. In Article IV, Official Meetings ofMembers, at Section 6 of the Bylaws, it is

specified that Association members elect the Board's Directors through a plurality vote:

With the exception of DOR amendments (67% affirmative) and the Election of
Directors of the FHPOA (plurality vote), any meeting of the Members of the
Association, at which a quorum is present, or any vote by mail-in ballot without a
meeting where a quorum has participated, the vote of amajority of those votes cast
shall be necessary for the adoption of any matter voted upon by the Members. See
Bylaws, Exhibit "4," at p 6.

101. In Article V, Removal ofDirectors, at Section 9 of the Bylaws, it is specified that

removal ofDirectors is governed by N.C.G.S. Section 55A-8-08:

A. Pursuant to N.C.G.S. § 55A-8-08 and Article IV Section 4(B) of these Bylaws',
Directors may be removed from office with or without cause at a special meeting
of the members of the Association called specifically for such purpose...." Id. at p
15.

2 Article IV, Section 4(B), SpecialMeetings ofthe Association, which is ofno consequence in this analysis, states:
Special meetings of the Members may be called only by the Board at any time in the manner herein
provided....B. A special meeting may also be called by the Board upon the written petition
requesting the call of such a meeting from members representing at least ten (10%) of the votes
entitled to be cast on any matter or concern of the Association....andsuchpurpose must be a matter
on which the Members are entitled to vote.
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102. Section 55A-8-08 of the North Carolina Non-Profit Corporation Act, Removal of

Directors Elected by Members or Directors, states without allowance of the bylaws or other

governing documents to specify otherwise:

(a) The members may remove one or more directors elected by them with or
without cause unless the articles of incorporation provide that directors may be
removed only for cause.

(b) Ifa director is elected by a class, chapter or other organizational unit, or by
region or other geographic grouping, the director may be removed only by that
class, chapter, unit, or grouping.

(c) Except as provided in subsection (i) of this section, a director may be
removed under subsection (a) or (b) of this section, only if the number of votes
cast to remove the directorwould be sufficient to elect the director at ameeting
to elect directors....(boldface added).

103. In addition, N.C.G.S. Section 55A-7-23, Voting Requirements, states:

(a) Unless this Chapter, the articles of incorporation, or the bylaws require a greater
vote or voting by class, if a quorum is present, the affirmative vote of amajority of
the votes cast is the act of the members.

(b) An amendment to the articles of incorporation or bylaws on which
members are entitled to vote, the purpose of which is to increase or decrease
the vote required for any member action, shall be approved by the members
entitled to vote on that action by a vote that would be sufficient to take the
action before the amendment.

104. Thus, because the voting requirement for removal of a Director is specifically

governed by Section 55A-8-08, a fact that is also specifically acknowledged in the Bylaws

themselves, the voting requirement set forth within 55A-8-08(c) cannot be changed.

105. Alternatively, if This Court finds that such an amendment to increase the vote

required for Director removal was permissible by contract (the Bylaws) or statute, then Plaintiffs

assert that such amendment could only be effectuated by a vote of the members under Section

55A-7-23(b).
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106. Defendant's response that Article IX of its Bylaws, as they existed at the time of

the vote, allowed the Board of Directors the unfettered right to amend any and all Bylaws,' fails

as inconsistent with:

(1) the Bylaws themselves (see Article V, Section 9, Removal ofDirectors,
discussed above),

(2) the applicable North Carolina General Statutes cited above and below,
and

(3) laws of contract interpretation.

107. North Carolina General Statutes Section 55A-2-06, Bylaws, states that the bylaws

of a corporation "may contain any provision for regulating and managing the affairs of the

corporation that is not inconsistent with law or the articles of incorporation."

108. At the time of the Board ofDirectors' unlawful amendment of the Bylaws, Article

IX of the Bylaws stated, in its entirety:

These Bylaws may be amended by the affirmative vote of five (5) of the (7)
Directors of the Board.

109. Article IX is specifically limited by Section 55A-8-08, Removal of Directors

Elected by Members or Directors, which:

(1) does not contain a clause allowing an exception to its applicability (as it does,
for instance, with respect to limiting removal of a director for "cause" only, if the
articles of incorporation so provide), and

(2) expressly states that a "director may be removed under subsection (a) or (b)
of this section, only if the number of votes cast to remove the director would
be sufficient to elect the director at a meeting to elect directors..." (boldface
and underscore added).

3 See Ex. 6 and correspondence from Attorney Carmichael dated October 18, 2024, Exhibit "8," attached.
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110. Thus, the purported amendment was "inconsistent with law"; namely, Section 55A-

8-08.

111. By way of further explanation, any amendment to the Bylaws must be consistent

with Section 55A-8-08(c), which states a condition ofDirector removal must be that "the number

of votes cast to remove the director would be sufficient to elect the Director at a meeting to elect

directors." As per the Bylaws, the number of votes sufficient to elect a Director is a "plurality."

Therefore, the number of votes necessary to remove a director cannot be less than a plurality. The

67% provision purportedly adopted by the Board violates this provision. The number of votes

"sufficient" to elect a Director by plurality is a majority only, at most. For example, if two

candidates were running and there were 100 eligible votes, then the number votes "sufficient" to

ensure a win for a particular candidate is 51, which is a majority. If three (3) candidates were

running, then the number of votes "sufficient" to ensure a win for a particular candidate is 34 of

100. Under the same scenario, if four (4) candidates were running, then the votes need to ensure

a win is 26. In sum, the number of votes "sufficient" to be elected as a Director is, at most, a

majority. Therefore, the attempt by the Board of Directors to change this requirement to 67%

violates N.C.G.S. Section 55A-8-08(c) and the Bylaws.

112. Alternatively, if the Bylaws could in fact be amended to contravene Section 55A-

8-08, which is denied, it is submitted that such amendment could only be effectuated by a

successful vote of the members pursuant to N.C.G.S. Sections 55A-7-23, Voting Requirements,

and 55A-10-21, Amendment by Directors andMembers.*

4 This statute states, in pertinent part:
(a) If the corporation has members entitled to vote thereon, then, unless this Chapter, the articles of
incorporation, bylaws, the members (acting pursuant to subsection (b) of this section), or the board
of directors (acting pursuant to subsection (c) of this section) require a greater vote or voting by
class, an amendment to a corporation's bylaws to be adopted shall be approved:
(1) By the board or in lieu thereof in writing by the number or proportion of members entitled
under G.S. 55A-7-02(a) (2) to call a special meeting to consider such amendment;
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113. By virtue of being owners in the subdivision, each owner is a member.

114. The corporation has members.

115. The members are entitled to vote on amendments to the Bylaws.

116. The Bylaws purport to allow the Directors to amend the Bylaws, but do not preclude

amendment of the Bylaws by members, and expressly allow members to vote on matters.

117. Members are entitled to vote on amendment to the Bylaws which is to increase or

decrease the vote required for any member action.

118. The vote by members that was sufficient to amend the Bylaws prior to the

amendment in question in this case was majority.

B. THE BOARD'S ACTION ALSO VIOLATED THE PLANNED COMMUNITY ACT
AS MADE APPLICABLE THROUGH ITS MASTER DECLARATION AND BYLAWS

119. Plaintiffs further assert that Defendant was "submitted to the provisions of the Unit

Ownership Act or to any similar act providing for condominium or unit ownership of property,"

which includes the Planned Community Act, N.C.G.S. Section 47F, whichmandates that removal

of directors can be accomplished through a majority vote ofmembers. N.C.G.S. § 47F-3-103(b),

Executive BoardMembers and Officers.

120. The "Master Declaration of Fairfield Harbour" states that:

For each property subject to the provisions ofthismaster declaration, the provisions
to which such property is subjected shall be applicable to each subdivided lot
therein, each unit in a tract of land submitted to the provisions of the Unit
Ownership Act (Chapter 47A of the North Carolina General Statutes) or to any
similar act providing for condominium or unit ownership of property....
Master Declaration, Exhibit "1," at p 2 (boldface added).

(2) By the members entitled to vote thereon by two-thirds of the votes cast or amajority of the votes
entitled to be cast on the amendment, whichever is less; and
(3) In writing by any person or persons whose approval is required by a provision of the articles of
incorporation authorized by G.S. 55A-10-30....
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121. Article Il of the Master Declaration, Fairfield Harbour Property Owners

Association, Inc., states in relevant part:

1. Every person upon acquiring title, legal or equitable, to any property in Fairfield
Harbour subjected to the provisions hereof shall become amember of the Fairfield
Harbour Property Owners Association, Inc., a North Carolina non-profit
corporation (hereinafter referred to as the "Association")....Jd. at p 7.

122. Article X of the Master Declaration, Grantee 's Acceptance, states in relevant part:

1. The grantee of any property subject to the provisions hereof, by acceptance of a
deed conveying title...shall accept such deed or contract upon and subject to each
and every provision hereof applicable to such property and the agreements herein
contained...[and] to keep, observe, comply with and perform such provisions. Ex.
"1," p 19.

123. The Bylaws adopt and invoke N.C.G.S. Section 47F no less than six (6) times

within the document:

Powers: The board shall exercise the enumerated powers in NCGS 47F & 55A
[and]...

Perform any and all other acts for which the authority has been granted herein, or
under NCGS 47F and/or 55A....

Pursuant to NCGS 47F-3-108(b) the Board shall, at regular intervals, hold a Board
meeting...

Ifany uniform annual assessment or levied assessment is not paid when due, it shall
bear delinquency charges established by the Board in accordance with NCGS
ATF...

The Association may place a lien on any Lot or Unit or take any such other action
prescribed in accordance with NCGS 47F to collect any unpaid, delinquency,
charge, or assessment...

The Association shall indemnify and maintain liability insurance for its Officers,
Directors, employees and agents consistent with provisions of the North Carolina
Planned Community Act (NCGS 47F)..... Ex. "4," pp 9, 11, 13, 17, 19.

124. N.C.G.S. Section 47F-3-103, Executive Board Members and Officers, states, in

part:
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(b) Notwithstanding any provision of the declaration or bylaws to the contrary, the
lot owners, by a majority vote of all persons present and entitled to vote at any
meeting of the lot owners at which a quorum is present, may remove any member
of the executive board with or without cause, other than raa member appointed by a
declarant.

125. The charter and bylaws of an association constitute a contract between the

organization and its members when the members are deemed to have consented to the reasonable

regulations and rules of the organization. Traditional rules of contract interpretation apply when

assessing whether the association followed its own internal rules and procedures. Master v.

Country Club ofLandfall, 263 N.C. App. 181, 186, 823 S.E.2d 115, 120 (2018); Homestead at

Mills River Prop. Owners Ass'n v. Hyder, 260 N.C. App. 126, 814 S.E.2d 924 (2018).

126. Because bylaws of a voluntary association are treated as a contract between the

entity and its members, seeMaster, 263 N.C. App. at 187, the Courtmust enforce the unambiguous

terms of the bylaws as written.

127. "[I]f the contract is clearly expressed, it must be enforced as it is written." Brock

v. Porter, 220 N.C. 28, 28, 16 S.E.2d 410 (1941).

128. "Itisacentral principle ofcontract interpretation that the various terms ofa contract

are to be harmoniously construed, so that every provision is given effect ifpossible. WakeMed v.

Surgical Care Affiliates, LLC, 243 N.C. App. 820, 824, 778 S.E.2d 308 (2015) (citation omitted).

129. Bylaw drafters can choose to restrict some powers of the Board, while leaving

others unfettered. Observing this distinction allows a harmonious reading of the Bylaws as a

whole that better effectuates the intent of the drafters. See Brenner v. HoundEars Club, Inc., 2022

NCBC 47 (Watauga County).

130. Thus, the express invocation of the Unit Ownership Act in the Master Declaration,

along with the plain and express language of the Bylaws, the latter ofwhich repeatedly referenced
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Section 47F generally and without limitation, brought Section 47F and its removal requirements

under 47F-3-103, squarely into the Association's Bylaws and procedures as a matter of basic

contract interpretation. The Association may not incorporate in its governing documents, and

utilize N.C.G.S Section 47F in practice, which is a "similar act" regarding unit ownership of

property, and then later argue that it is not bound by the provisions ofN.C.G.S Section 47F. The

Association is estopped from taking such inconsistent and self-serving positions.

C. THE BOARD'S ACTIONWAS INVALID DUE TO LACK OF PROPER NOTICE

131. Even assuming arguendo, that the Board ofDirectors did have authority to amend

the Bylaws to increase the vote required to remove a Director, they failed to validly take such

action on June 28, 2024, due to a lack ofproper notice and lack ofwaiver ofproper notice.

132. Resolution 2024-03 states that the amendment of the Bylaws by the Board of

Directors was effectuated pursuant to Article IX of the Bylaws. See Ex. "6," p 1.

133. Counsel for Defendant asserted that the lack ofnotice was waived pursuant to North

Carolina General Statutes Section 55A-8-23. See Ex. "7."

134. Counsel for Defendant wrote:

The Association does not dispute that the amendment in question was raised by
motion at the Board's June 28, 2024 meeting. The failure to provide notice of the
potential amendment does not, however, invalidate the amendment...."[a]
director's attendance at or participation in a meeting waives any required notice to
him of the meeting unless the director at the beginning of the meeting (or promptly
upon his arrival) objects to holding the meeting or transacting business at the
meeting and does not thereafter vote for or assent to action taken at the meeting."
N.C. Gen. Stat. § 55A-8-23.° Id.

North Carolina General Statute § 55A-8-23, Waiver ofNotice, states that:5

(a) A director may waive any notice required by this Chapter, the articles of incorporation, or bylaws
before or after the date and time stated in the notice. Except as provided by subsection (b) of this
section, the waiver shall be in writing, signed by the director entitled to the notice, and filed with
the minutes or corporate records.

(b) A director's attendance at or participation in a meeting waives any required notice to him of the
meeting unless the director at the beginning of the meeting (or promptly upon his arrival) objects to
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135. As stated above and as admitted by Counsel for Defendant, five (5) days written

notice was not given under Section 55A-10-20/21.

136. The meeting's agenda did not include this amendment to the Bylaws, thus the

objecting Directors could not object to holding the meeting or transacting business at the meeting

"at the beginning of the meeting"; as nothing objectionable occurred until the meeting was

underway. See Ex. "5."

137. Moreover, the meeting minutes state that two (2) Directors "opposed" "the motion

to add a Bylaw change to the end of the agenda." Ex. "5."

138. The two (2) Directors then persisted in their objection by voting against the

amendment. In other words, they did "not thereafter vote for" or "assent to" the amendment.

N.C.G.S. § 55A-8-23(b).

139. Due to the Board of Directors' failures to follow proper procedures and to give

legally sufficient notice concerning the proposed vote and amendment of the Bylaws, the

Directors' vote and purported amendment are ultra vires acts of the Association and are void ab

initio.

FIRST CLAIM FOR RELIEF:
ULTRA VIRES CORPORATE ACTS/PRELIMINARY INJUNCTION

(N.C.G.S. § 55A-3-04(b) andNCRC 65)

140. Plaintiffs hereby reallege and incorporate herein by reference each of the

allegations set forth in the paragraphs both above and below as if fully set forth herein.

holding the meeting or transacting business at the meeting and does not thereafter vote for or assent
to action taken at the meeting.
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141. Under N.C.G.S. Section 55A-3-04(b), a corporation's power to act may be

challenged either (1) in a proceeding by a member against the corporation to enjoin the act, or (2)

in a proceeding by the corporation, whether directly or derivatively, against an incumbent or

former director, officer, or agent of the corporation.

142. As set forth above, the Board of Directors of the Association failed to follow the

proper procedure set forth in the Bylaws, and it violated applicable provisions of Chapters 55A

and 47F of the North Carolina General Statutes in seeking to amend the Bylaws.

143. In addition, the Board of Directors' actions were invalid for failing to provide

proper notice to the Board of Directors regarding the vote, which was not waived. No notice of

this proposed amendment to the Bylaws was provided in advance of the meeting of June 28, 2024,

and the item was not listed on the agenda. See Ex. "5."

144. Plaintiffs have been injured in that their majority vote to remove four (4) Directors

in September 2024 was deemed to have failed because the vote for removal did not reach a

supermajority of 67%.

145. Further, Plaintiffs have been injured and are suffering an ongoing injury in that a

contractual provision of the Bylaws was changed, unlawfully and to their detriment, requiring

them to meet a higher voting requirement in the event that they wish to remove a Director.

146. The purported amendment of the Bylaws altered the requirements for participation

in the governance and affairs of the Association applicable to the members of the Association.

147. A permanent, mandatory injunction should be entered, requiring Defendant to

announce to the members that: (i) the Board vote held to amend the Bylaws on June 28, 2024 was

ultra vires and void ab initio; (ii) the purported amendment of the Bylaws was ultra vires and void

ab initio; (iii) the 2020 Bylaws still apply to the operation and governance of the Association, with
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full force and effect; (iv) and that the majority vote to remove the four (4) Directors in September

2024 passed.

148. The injunction should also contain such provisions as are necessary to remove or

cancel the ultra vires amendments of the Bylaws of record with the Register of Deeds and

Secretary of State and to restore the 2020 Bylaws.

149. The injunction should further require that all purported acts taken by the Board of

Directors or the Association pursuant to purported authority contained in the ultra vires amended

Bylaws, to include the Board's determination that the 52.3% vote to remove the four (4) Directors

or any of their replacements for the remaining portions of any term without cause in September

2024 "did not pass," be declared null and void for lack of authority, that said Directors so voted

for removal be immediately removed, as such vote did in fact pass under the majority requirement

in the proper Bylaws, and that any purported actions, decisions, and/or votes by any of the four (4)

Directors or replacements that were voted for removal are null and void for lack of authority.

150. This injunction is necessary to restore the status quo which was in effect prior to

June 28, 2024, and to prevent further and ongoing harm to Plaintiffs.

151. Plaintiffs have demonstrated a reasonable likelihood that they will prevail on the

merits of their case and that irreparable harm will occur if an injunction is not granted.

152. There exists a reasonable apprehension of irreparable loss to Plaintiffs with respect

to the fact that the Directors they voted to remove in September 2024 have not been removed

according to their majority vote, and an injunction is reasonably necessary to protect the rights of

Plaintiffs.

153. There exists a reasonable apprehension of irreparable loss to Plaintiffs with respect

to their ability to remove Directors that may not be acting in the best interests of the Association
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or for which other cause may exist for their removal, and an injunction is reasonably necessary to

protect the rights of Plaintiffs.

154. Moreover, the removed Directors cannot be allowed to purport to act as Board

members for the corporation when in fact they have no such authority to do so.

155. Proper replacements must be put in place pursuant to the applicable laws and

governing documents. The corporation cannot be allowed to be run by those without legal

authority to do so.

156. Plaintiffsmove, pursuant to Rule 65 ofthe North Carolina Rules ofCivil Procedure,

and N.C.G.S. Section 55A-3-04, that this Court, after the giving of due notice and an opportunity

to be heard to Defendant, enter a Preliminary Mandatory Injunction as outlined above.

157. Plaintiffs further request that this Preliminary Injunction be converted to a

Permanent Injunction, upon a final determination in favor of Plaintiffs in this matter.

158. Fairfield Harbour is a planned community under N.C.G.S. Section 47F, created in

this State before January 1, 1999, and accordingly Section 47F-3-120, Declaration Limits on

Attorneys' Fees, applies. N.C.G.S. § 47F-1-102; see Ex. 1, p 18.

159. Plaintiffs seek an award of damages in excess of Twenty-Five Thousand Dollars

($25,000.00) as well as an award of attorney fees under N.C.G.S. Sections 55A-3-04, 47F-3-120,

and/or as otherwise permitted by law.

SECOND CLAIM FOR RELIEF:
DECLARATORY JUDGMENT ACTION

(N.C.G.S. § 1-253 et seq)

160. Plaintiffs hereby reallege and incorporate herein by reference each of the

allegations set forth in the paragraphs both above and below as if fully set forth herein.
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161. Plaintiffs bring this declaratory judgment action pursuant to the Uniform

Declaratory Judgment Act, set forth in North Carolina General Statutes, Section 1-253 et seq, and

under the provisions of Section 1, Article 26 of the North Carolina General Statutes, for the

purposes of obtaining from the Court a judgment and declaration with respect to the validity of

certain acts of the Board ofDirectors, in light of the language contained in the Bylaws of Fairfield

Harbour, as well as the mandates ofChapters 55A and 47F of the North Carolina General Statutes.

162. Plaintiffs have joined in this action all ascertainable parties who may be affected

by the declaration. Upon information and belief, there exist no other parties who are necessary to

the conduct of this action.

163. An actual justiciable controversy exists, and thus, relief in the form of a declaratory

judgment is proper.

164. Plaintiffs contend that the Board of Directors unlawfully purported to amend the

Bylaws by the Board vote of June 28, 2024. Plaintiffs further contend that the Board ofDirectors

failed to comply with the language of the Bylaws and violated applicable provisions of Chapters

55A and 47F in their purported amendment ofthe Bylaws. Plaintiffs further contend that the Board

of Directors failed to provide legally sufficient notice of this motion and vote, with respect to

content and timing.

165. Upon information and belief, the Board ofDirectors failed to properly amend the

Bylaws in other ways which will be proven at trial. Plaintiffs contend that the purported

amendments reflected by are ultra vires acts of the Association, and are therefore void ab initio.

166. Upon information and belief, the Board of Directors contend that all amendments

of the Bylaws were proper and that all actions taken thereto are valid and lawful.
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167. Plaintiffs have been damaged by the acts of the Board of Directors in purportedly

amending the Bylaws of the Association without proper authority and in violation of North

Carolina law.

168. Pursuant to N.C.G.S. Section 1-254, Plaintiffs request that this Court invoke its

jurisdiction under the Declaratory Judgment Act to construe the Bylaws of the Fairfield Harbour

Property Owners Association, Inc., as well as the provisions of Chapters 55A and 47F relating to

amendment, in order to determine the validity of the purported amendment (Exs. "3," and "6"),

the sufficiency of the notice (Ex. "5"), and the validity of all subsequent actions taken pursuant to

the purported authority contained in Exhibit "6," and specifically its failure to remove the four (4)

Directors, Pendleton, Albertini, Broody, Pfefferkorn and/or their replacements (in this case,

Debbie Harris replaced Gayle Albertini and Larry Blasden replaced David Pfefferkorn), that a

majority of the Association voted to remove in September 2024.

169. Plaintiffs further request that the Court issue a Declaratory Judgment declaring the

amendment to the Bylaws requiring a supermajority vote to be void ab initio, and striking it from

the record, and further, reversing or declaring null and void, all subsequent actions taken pursuant

to the purported amendment to the Bylaws, and declare the majority vote for removal of the four

members of the Board of Directors on or about September 24, 2024 was sufficient for the their

removal and that as of September 24, 2024, said four (4) Directors were removed as Board

members.

170. In the event that such a Declaratory Judgment is entered, Plaintiffs pray unto this

Court, pursuant to N.C.G.S. Section 1-259, for such Supplemental Relief as is necessary to put the

declaration into effect, including but not limited to, striking and cancelling the Amended Bylaws

29



and Resolutions of record, and restoring the previous Bylaws that were in effect prior to June 28,

2024.

171. Fairfield Harbour is a planned community under N.C.G.S. Section ATE created in

this State before January 1, 1999, and accordingly Section 47F-3-120, Declaration Limits on

Attorneys' Fees, applies. N.C.G.S. § 47F-1-102; see Ex. 1, p 18.

172. Pursuant to authority contained in N.C.G.S. Sections 55A-3-04, and/or 47F-3-120,

Plaintiffs request reimbursement for all attorney fees spent in order to obtain this declaration,

injunction, and supplemental relief.

MOTION FOR PRELIMINARY INJUNCTION
(CRCP 65)

1. Plaintiffs hereby reallege and incorporate herein by reference each of the

allegations set forth in the paragraphs both above and below as if fully set forth herein.

2. A preliminary injunction is reasonably necessary to protect Plaintiffs' rights.

3. Plaintiffs' right to relief is clear and Plaintiffs have demonstrated a substantial

likelihood of success on the merits, as set forth above.

4, Plaintiffs will suffer irreparable harm if the injunction is not granted.

5. Plaintiffs continue to suffer ongoing harm with each day that the current Board

members remain on the Board and continue to have and exert the power to make decisions

affecting Plaintiffs' rights and property.

6. Plaintiffs request that the Court enjoin the four (4) Directors or their replacements

whom the members voted by a majority to remove, currently identified as Les Pendleton, Debbie

Harris, Robert Broody, and Larry Blasden, from taking any action as members of the Board of

Directors now and for the duration of the pending litigation. Failure to enjoin the acts to said
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Directors during the pendency of this action will expose the corporation to ongoing actions taken

without proper authority.

JURY DEMAND

Plaintiffs hereby demand a trial by jury on all issues so triable.

WHEREFORE, Plaintiffs respectfully pray unto the Court for the following relief:

1. That Plaintiffs recover actual damages of Defendant where allowed by law, in an

amount in excess of Twenty-Five Thousand Dollars ($25,000.00); and

2. That the Court determine that the acts of the Board of Directors in amending the

Bylaws on or about June 28, 2024 were ultra vires and void ab initio under Section 55A-3-04, and

issue injunctive relief necessary to restore the status quo in effect prior to the June 28, 2024 vote

and amendment; and

3. That the Court enter a Declaratory Judgment finding that the purported amendment

of the Bylaws are ultra vires and void ab initio, and any subsequent acts taken pursuant to the

purported authority of the Amended and Restated Bylaws, to include the failure to remove the four

(4) Directors that Plaintiffs/members voted by a majority to remove in September 2024 and are

and will be void ab initio, and that any purported actions, decisions, and/or votes by any of the

four (4) Directors or replacements that were voted for removal are null and void for lack of

authority and are and will be void ab initio; and

4. That the Court enter such supplemental relief as is necessary to put the declaration

into effect, to include removal of Directors Les Pendleton, Debbie Harris, Robert Broody, and

Larry Blasden, to strike the amended Bylaws and Resolution 2024-03, and to restore the previous

version of the Bylaws of Fairfield Harbour (2020 Bylaws, Ex. "4''); and
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5. That the Court enter a Preliminary Injunction enjoining the four Directors of

Fairfield Harbour Property Owners Association, Inc. or their replacements-currently identified

as Les Pendleton, Debbie Harris, Robert Broody, and Larry Blasden from taking any action

whatsoever as members of the Board of Directors now and for the duration of the pending

litigation.

6. That Plaintiffs recover attorney fees ofDefendant under N.C.G.S. Sections 55A-3-

04 and/or 47F-3-120, or in the discretion of the Court; and

7. That Plaintiffs have trial by jury on all issues so triable; and

8. That the costs of this action be taxed against Defendant; and

9. For such further and other relief as this Court deems just and proper.

This the 7111 day of February, 2025.

HARVELL AND COLLINS, P.A.
Attorneysfor Plaintiffs

_Soy Wace
Wesley A. Collins

By:

N.C. Bar No.: 29156
1107 Bridges Street
Morehead City, North Carolina 28557
Telephone: (252) 726-9050
Facsimile: (2520 727-0055
E-Mail: input@harvellandcollins.com**
E-Mail: weollins@harvellandcollins.com*

**This email address must be used to effectuate service under Rule 5 of the North Carolina Rules
ofCivil Procedure.

*This email address to be used for all correspondence other than service.
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VERIFICATION

Now comes DANIEL RITTER, and states that he has previously read the

foregoing COMPLAINT, and that the same is true of his own knowledge, except as to

those matters and things herein stated on information and belief, and as to such matters

DANIEL RITTER

and things, he believes them to be true.

NORTH CAROLINA

COUNTY OF CARTERET

Sworn to and subscribed before me this of
brevet), 2025.

AMUN iy,

ee,
oeM GLEYI,

Notary Public
mz NOTARY

PUBLIC
My Commission Expires:

ry,



VERIFICATION

Now comes MICHAEL C. BLACK, and states that he has previously read the

foregoing COMPLAINT, and that the same is true of his own knowledge, except as to

those matters and things herein stated on information and belief, and as to such matters

and things, he believes them to be true.

GhAEL C. BLACK

NORTH CAROLINA

COUNTY OF CARTERET

Sworn to and subscribed before me this 2 A day of Febrva ry, 2025.

Wty,wenGLE
Notary Public 55 NOTARY <=

"anfiry Non

PUBLIC
My Commission Expires:
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STATE OF NORTH CAROLINA
MOUNTY OF CRAVEN MASTER: DECLARATION OF

FMRFIEW 13AR130L111

by and between FATRFIELD HARBOUR, INC,, a North Carolina corpa=ration with its principal place of business in Cravan County,North Carolina (hereinafter referred toe au ai") and PROSPEC=
TIVE PURCHASERS of duch properties or interests thetein, in-

THIS, MASTER DECLARATION : OF FAIRE.ELD HARBOUR,
and entéred into this the day of Chater.» 1979,

nade

cluding interval ownership interests, now ar hereafter owned byFHI as may be subjected ta All or any portion of the
hezeol {hereinafter rateried to ag "Burchasrrs" J;

WHEREAS, FIL ds he owner of certain proper lied An
Nusiber two Township, Craven County, Narth Carolina, :

44 portianof which propertice were conveyed to PHI by deed from Treasure
Lake. oF North Carblina, Inc; :dated Detumher and re-
corded in: Keok 901, at Page £04, in the office vt the Registerof Deeda, of Craven County; atid,

WUEREAS, a poition et Lhe aforesaid prepertica,together with certain properties adjacent er cuntiquous thete=
ta, :of in the general :vicinity thereof, compricé a developmentkpown ax "fairfield Harbour; " and,

to insure the orderly development :ofFairfield Barbour, Fil deuires io nat furth certain,provisions
+ in 6 magter declaration, allor any portion. of which provisionsnay be mace

:
Applicable te the aforegadid : and to Bich

pbher properties adjacent or contiguous therete or in the
general vicinity thereof as now or hereafter may be owned by
FHI and Which FHI may choose to nubject ta the provisione of

WITH BT H :

WULAEAS ,

:

buch ttakter, declaration.
NOW, THEREYORE, for ond in. consideration of the

premise and the. witial bénelite to acerve to Fill and
Purchasers by. the. subjecting. of such properties as FH shall
gubject to the provisions hereof, FAT declares that any Guch

4474-1
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;

an GG

property BO. subjected te the proviniona of this beclara-
tion of Fairfield arbour shall be heid, conveyed, t hypothecated
or ancumbered, leased, rented, weed, occupied and improved
gubject to buch of the following. restrictions : ak auch praperty
may be subjected to. by an instruinent in writing by FHL

and diily recorded in the office of the Register of Deeds of
Craven County, North Carolina, all of which provisions are
declared and agreed to be in Lurtherance of the qeneral plan of
Fairfield Harbour, and all ot which provisions; shall :be decmed
to be vettrictiong. cunning with the land and binding on
Purchasers, their. heirs, successors and provided,
however, that wnti} Buch. time ag PHT osmibject . auchnhaLy

'properties b the provisions Nereot in the fanner above provid-
ed, such properties shall be held by FHI, itn syeeessers and
assigns, fren. Crom -the provisions heres.

For «ath property Bub ected to the provisions of this
mister declaration, the to which such property

t anblegted gyal) be applicable to each subdivided Jet therein,
poch wnit in a tract of land submitted to the provistens of the
Unit Ownership act (Chapter 474 of the~ North: General
Statutes} or to any. similar act providing for condeninium or

ownership :of property; and to such other divisions of tand,
er anterests therein, andluding poterests,
as FHI shall apdcify, ami the terms "property" and
a8 used hérein chall be deemed to include all such interests.

The restrictions referred to above are rOT laws
ARTICLE 1.

RECREATIONAL AMENITIES CHARGE
1. Ful cshall have thé power to Levy annual

charge; the amount of said : chargé te be determined solely py
FHI after connideration of cirrent and future need# Gf FHI for
the eanonable and proper operation, maintenance, repair and

upkeep of all recreational anenities owned by FHI and actually
provided for .the use of Purchasers at the date o1 : levy af such
charge, such recreational amenities to include bub not be
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Limited to dame, marinas, beaches, Fiver and access
tracts, golf courses, tennis courts, swimming pools, camper

carne

qrounts , clubhouses and :adjacent. chybhouse grounds.
2. 'The power to levy such a charge an provided.in

Paragraph 1 of thie Articlé shall inure alée to the sugcessord
and arsigns of each such recreational amenity; provided, how-

every. that ne charge shall ba levied by any ouch successor or
avsign: Within. twelve (124 months (allowing the date of levy by
FHI, or by the predecessor in title Lo such successor :01

of a charge as provided herein fer Lie maintenance,
repair and upkeep of the recreational amenity or amenities
acquired by such successor or :agcign.

3, Na buch 'chargé ever be levied agatast
Froperties ovtied by FHI, by Fairfield Harbour Property Owners

ayslgn,

Ageociation, inc. or by ony corporation .or corporations that
may acquire titZe to or operate any water or sewer utilities
serving the area, ox an dams, marinas, Ueachés, river and
canal acéess tracts, golf courses, tennis. courts, swimming
pools; 'tanipgrounds, clubhouses and adjacent clubhouse grounds;

like recprataonal facilities, regardless of whebner
bli ties are by persons other than Vurchusers
4.. Charges te be levied by FH1, ita euccessora and

assigns, for the operation, maintenance,. répair and upkeep of
the, reGreational of amenities during.the enniring year

be determined on or before the Cingt day of apiil of each
Year.

5. Each such charge #hall become ¢ iien, or
brance upon LHe property upon which same is levied-as of the.

much property ox the execution of a contract for the purchase
of such Property upon which such a charge lus been levied shall.
he construc ry to be a covenant td pay: each such charge. any
property acquired shall be taken subject to tbe lien, for any.
unpaid prior charges, and every. parson who shall become. the.
owner of the title, legal or equitable, to. any. property. gubject.

Ciret day of April, and acceptance of cach deed, for

:

3



Gos. PAGE 3
to such a charge by any méans: whatsoever (ather than a merte
gagee under a mortgage or a :trnetee under a deed of truat}
shall be deemed. conciusively to have ecovenanted Lo pay to' FHL,
its successors Or assigns, any, such charge or charges} provi a-
ed, 'however, that in he event of property which has been
Submitted ta the provisions af the Unbt tomership Act. or to. any
similar agt providing for condominiums. of unit ownership of
property, where. the morkgagee a first mortgage of record vr
other purchaser obtains title to the property together with the
dnterest in tha. elements attribitable to said propurty
aG a resllt 6f foreclosure oF the: first' mortgage, such adquirer
of title, his or ite BUSCAROR ahd ABSLOTG, ahall not be
liable for such charges which became dee prior to the
tion of litle as a rebuit of the forcelegure. Such unpaid

: charges shall be deemed toe he common expenses collet: table vag

provided in the applicable duelaration submitting thi. property
to. the provisions or act; and in uch event, stch acquirer
"Ge. Ville hall be. perponsible for payment pF yuch charqon only
té the extent that euch acquirer of titie is réspdnsible for
the payment of other common cxpenses.

6 Hach such charge shall become duc and payable on
the first day of May 'of the year in Which such charge Is:
jevied, and each such charge shall bear :interést from ite dia
date oat the bate of six per annum, wilt interest
until paid alse shall constitute a lien ox encurbrance upon the
property to which said charge applicable.

7. Payment of all ¢harges provided for herein,
whether. levied :by FHI, ite guceassora or assigns; shall be madé
to FHI, lta agents; suceeseors or Fairfield Uarbour,
Int., O, Box 1738, New fern, North faralina 28560, or at
such replacement address. or addiesues of PHI, agents,

Or dscigns as be "indicated hertafter by an

instiument or ing in writing, éxecited by FIL, its
BUcceLSOrs 'ar atsigns, and, Auly recorded in. the office of the
Register of Deeds of Craven County; Herth Carolina; with a



margingdl anixy nmade upet Lids instrument as recerded in the
office of the of Weeds of Craven Counly, North
Carolina,

p- the lien of #ach charge as provided tor hére-
under may he Coveclosed by FUL, ibs or assigns, ak
any Lime following. the due date of Lhe. charge levied. In
addition and as. an. alternakive to. the temedy. of lien Fore-
Glosure, FHL, :ite suceeseers and assigns; shall have the right
anid Opkion to gue the .owner of the préperty against which such
charye was levied and any successor owjel ut owner of cams for

+ any and 41) unpaid charges, interest, cots and reanonable
2 attorneys! foen am any court of compet ent I an tor a

debt owed by such owner or succesnor. owner to FHL, ila, cice
of assigns,
a. Upon written [tts: signed by thé owner of. the

property from which a cettificate hegeunder is requested, by
the purchaser of such property, of by the attorney

t of pither, which request is. in the form provided on Attachment
t A attached: hereto and incorporated herein, by reference, and is

milled FHi, its agents, -successecs or asdiquy, at the ad=
dress or respective addresses last-.recorded in tha office of
the Register of Deeds of Craven County, North Carolina, an

provided int Paragraph 7 of this Article, and which requert is
arcompaniad by a check in Lhe.sum of fave vollass ($5..00}. made
payable to the entity upon which such request is made, FHL, its
agents, of assique, shali 1 furnish a certificate. in
writing signed oubehalf of FRI, its nucctssdrs or acuigns,
certifying either that all charges levied by such entity on a

:

specified propeaty have been paid. ar enumerating therein all
such charges. and interest thereon which remain unpaid, Stich
Certificate chall be conclusive evidence of payment or all
Charges Jevied by the entity issuing. same other than those
enumerated therein as: remaining unpaid.

VO. In the avert that the request for a Gerri rica
pursuant to 'Paragraph 7 of this Article is mailed by certified
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mail, return receipt requested, and auch reqicst actually is
received by FHI, ite agenta; succangors or aseigne, ag evideng-a by the return reoeipt therefor, tha failure o£ FIN, iti
agents, successors or ta furnish such certificate to
the requesting Party at the addrecu atated in such written
péquest within thirty t30} days the receipt of such
fequest by FUT, ita agents, ayceessors or asgigng, shall extin-
guish any charge. theretofore. levied py such non-responding
entity upon the property for which such certificate ib res
'quested or any such charge. levied upon tho property for which
such certificate is requested. within thirty (30) days subse
quent to the:date of actual réoeipt OF Bich request by FUL, ita
agents, Successors. or ansigns.

11. Any and ait lens as provided for herein shall
i 'be subordinate toa the lien ef a bona fide mortgage or deed of

:

trust representing a first lien at any time placed gpon any
property for the purpose of permanetit financing and/or finance
ing of the construction of a ressidence or other improvencnt

:theredn and reco#ded in actordance With the. laws of the State
of North

12. All funds accumulated from the charges levied
hereunder by FHI, its successors and assigns, shall be
rately reflected on the books of account of the owner er owners

1 or said amenities pertaining te the recreational hiwilities of
fairfield Harbour.

FHL, dts agents ,, succdanerg ot assigns, shall
have the xaght to publish: a list of properties subject to
charges hereunder, which ate on a delinquent

a1

and FHI, its successors and assigns, Shall have Che right to,
suspend the usé of all recreational amenities owned by PHI, its

and by any person of persond basing the
right of uae of cuch réercational amenjties ypen We ownership
ar possession of any property upon which charges provided for
hereunder are delinquent.

:

6
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14. Nothing contained herein Lis interpreted or
fo prevent FUT, ita or augigns; from

contracting, with pergous other than Purchasers for the uce o£
any: amenities, :owned OL operated: hy them, OL any of them, 'and
froth charging any user, including Purchasers, for the. tise of
any. such amenities, including chargen for andividunl services
or. goods provided users thrdugh such tacillcics,

155. The term and ag uged
Bhakl be deemed boa include ony . and ali siccadnors aud anaigneof FH] in and to the reeréational amenities :hereinabove refers
rod to, sther than the Fdirfield Harbour Property owners
Association, Inc., being understood and. agreed that Lie
ight to. kevy charges for the maintensnes,. repair and upkeep gf.
ouch recreational amenitico fa.may bo: conveyed to the Fairfield
Harbour Property Owners AgROCiation, Tre. hail br os provided
for in Article if and not an provided for.in this fvtlele.

ARTICLE bi
PALRELEUD BAHBOUR PROPERTY OWNERS ASSOCIATION, Inc,

:

1.. Every person upon aequiring titie, legal or
equitable, to any property a Fairfield Harbour aubjected to.
the proviesona hereof shall become a meinber :

of the Fairfield
+ Harbour Property Owners Agstociation, Int., & Worth, Carelina

non-profit corpéxation (hereinafter referred to as the.
and ad loh as he s the owner of any much:

property, he must xemain o member oF the provided,
however, Liat. there shall be only one (1) reguiax nemberehip
per propurky regardless of the mamer or number of namen inp
whieh title to same may. be held with the exdeption af property

ta the provinioua of the unit Ownership AcL Os to any
act providing for coridamininn, unit, oc interval owner-

ship of property, in which event and it is otherwise provid-
od in: the declaration subi thing sueh property to the provi-
giona . of act; memberahip chall be ac. oo provided, such
menbetship ie net intended to apply to those persona who held,
an interest iv any. property. merely as security for the pet form

7
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ance of an obligation to pay. money, ¢.g., mortgages, :deeda af
truat, or real eotate contract purchases: However, f such a.
person siould realize upon: his sedurity and become the real
ewner af a property, he then will be subject to all rhe te-
quarements and Limitations imposed in thin Article on ownere of
properties within Fairfleld Harbour and on members of the
Association, including those provisions with renpect to payment
of all charges,

2. The general puxpose of the Association ig te
further and promote the comminity welfare of property owners in
vairtield Harboye,

3,. The Association1 dhalt be resporssible tor Lhe

operation, maintenance; repair :
and upkedp ae the parks and

eather common arean or amanjtian now or hereafter owned by it
within Fairfield Haxbour., Tha Association also shall promul-
gate 'ahd enferce all requlations necensary for the use and
enjoyment of such parks, : common areas and such other. properties
an it from time to tiine may owt

4, The : Association Shall have all the powers that
1 from. tine. to timeare set oul ite Articles ag

and all other powers that belong to it by operation of Jaw,
+ intluding but not Limited to the power. to Levy Against every

member of thé Association an annual charge par property sub+
jected to the provisione of this per ansociate
member, the amount of said charge to be determined by the boakd
of Directors, of the Association after connideration of current
maintenance negds and future needs of te Association Lor the
purposes. set forth in its Articles of Incorporation. No such

:

:

'charge ever shall be made against, or be payable by :FAI, the
AsseciaLion itself, or any corporation or terporatians that. muy
be created to :acquire title to or uperate any water ox sewer

utilities cerving the area, or any damq, marinas, beaches,
river and. canal access. tracts, golf courses; temuis courts

tampyrounds, and adjacent clubhouse.

grounds, or others like xecreational facilities, regardieus of



whether such facilities are used by persens ether khan the
'owners of properly subjected to the provissiona of this. Article.
The Agsoclation also way charge any user ar teen for, the
use of any amenities owned. ar opekated by it, ined uding. Charges
for individual services or yoods provided membera through such
facilities.

(a) Every charge so made stall be paid by
the member. to the Aesocittion.or its designee on oz Before the
firet day of May of each year Lor the enouing year. The Noardof Directors of the Association shail fix the amount of the

a annual chatge per pPropurly or per associate ember on or before,
the firet day : of April of each, year, and written notice of the
éharge : BO fixed shall be sent to each member; provided, how-

: ver, that feec for usage and charges for services
ox goods received by members through the of the
Association shall be paid at Teast EN)y or more often nay
be required,

{p) If any armval gharge shall not be paid when
due, it ghall bear interest trom the date of delinquency aL the
rate oF percent (6%) pex annum.

Whe annual charge, if unpaid within thirty (30)
days of its due date, shall become a lien or encumbrance upon
Lhe property and acceptance of each deed for such property 'or
the execution 6f o centtact rer the of such property
AhbaLL be tonstrueq to be a sovenank £0 pay thea charge, The
Asstciatlon may publish the mameg. of the delinquent members,
qnd every Buch lien may be foreclosed at any time Any preper-
Ly acquired is taken. subject to the disn fer any napaid prior
charges, and every 'person whe shall Become the Owner af the
Ingal or equilable title Lo any property subjected to the
provisions of this article by any means shal held conclu-
wively to have covenanted to pay the Association or its
ugsignes any such charge .or charges; provided, however, that
where the property hag been submitted to the provisions of the
Unit Ownership Act or to any similar act providing for condo-

9
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minium, unit, oy interval ownership of property, whére he
mortgagee of a first mortgage of xecerd ot other purchaser
obtains title to the property together with the interest in the
common elementa attributable to sald property AS a r bE
foreclosure of the first''mortgage, auch acquirer of title, hin
pucceasors and assigns, shall not be. liable for such charges
which became due. prior to the acquisition of title as .a result
af the foreelorure, Such ungaid charges be deemed ta be
common expenses collectible as provided in the applicable

cubmitting. the property 50 the provisiong of stich
Act; and an such cvent, euch acquire of tatle shall be yespon
gible for payment of such charges 'only to the extent that such
acquirer of title ip responsible for the payniarit: of other
'common expanses.

In addition and ag an :alternative to the remedy of
lien forectosure. for such annual charge, the Assaciation shall
have the sight and uoptzon to sue fox any and all unpaid
charges, interest, costs. and reasonable. attorneys! fren in any
courk :of :ompetent jurisdiction as for .a debt 'owed by. any
delinquent member Eo the Association.

ic} The Association upon demand at any time shay.j
Furnish a certificate in yriting signed by officer of the
Association certi Tying that the charqes on a specified proparty
have been pald ox that certain charges against ward property
remain unpaid, as tho cage may be. A reascnadle tharge may be
made by the Board of Directors of the for the.
isguance of these certificates. gucly certificates shall be
conclusive evidence of payment. of any charges therein stated to
have been paid.

'Be The fund accumulated rR :he result the
'charges devied by the Assuciation shall be used to
prepmote and' operate the recreational facilittar of, and. the
health, safety and welfare of the members and associate members
of the ALinocdation and for the improvement, and maintenance of
thous arcas designated ag parks, and-other property and facili~-
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tica within Fairfield Harbour which sholl have conveyed to
or atquited hy the Ausociation.

Gs in the event an awner of property aybjected to
the provisions cf this Article whi] 3 Lait to maintain theproperty and/or the improvements 577.uated ter in a
uatinfactoryx to the Board or Directors ef the AgsouiaLion, the
Aguociatian shall have the: right, Lhraugh wits agents and
empioyées, to enter Woon sald property and clear, @leaK; re-
pair, maintain and restore the property and the exterior any.
building. and: any : other improvenéntia erected thereon, such
right not be exercised two-thirds (2/1) of such
Board of Directors shall have voted in taver ef its beingthe cost of such :shall be added Lo.and
become part of the charge to which such property is
Subject ahd Shall constitute a lien an such property.

1. The Board of Directoty of the Astesociition shall
have the right to suspend the voting Fights, if any, cand the
right Lo use ef any member 'of the recreational facilitics of
the Association oF of Fill or of auy dther corporation owning or

21
:

:

Operating such Facilities:
(a) Por any period during which : any

+ charge of : any whatsoever owed by the member temaing un=

(Bb) During the perigd of any continuany violation.
by the member of any covenant of Fairfield Harbour:

t applicable to the property of the member, after the estistence
of the vielation shali have been declared by the hoard of
Directors of the and,

fc} During the period that, any bill ior water,
Hewar, garbage, cable TY or any other oxy service rén-
dérad td the nember by FAL, ite successors or assign, shall
remain unpaid.

0. 'Th : lien of a mortgage tr dead of tryst repre-
nenting a firat lien placed upon any preperly For the purposeof pertanent financing and/or constructing a residence or other

:

il



tres :

t

improvement theredn recorded in accordance with the laws of
Horth Carolina, trom the date of recordation, shall be auperior
toa any and ail. such Liens. :provided for in thie Article,

-ARTICUR
RECREATIONAL AMENITIES

i. Every park, recreational facility, and ether:
amenity within Fairfield Harbour io a private park, facility or
amenity and neither FHI's execiitian or recording ef any plat
nor any other act of Far withi to. Fairfield Niarbour ig
or da intended te be. ar

:
shall 'he construed as q dedication to

t the public of any of raid paris, reereational and
amenities other than as reflected herein, an eanement for the
use and enjuyment of each of the designated ax parks 14
reserved to FI, its successara and designs: Lo the who
aré from time Fa time members oF agcociate. mombors of the
Fairfield Harbour Property Bwnerd Assaciniion, inc. (herein-
after referred to ar the "Assoctation' }; Lo the und
owners of any: recreational facility; to the reeidents, tonants

q and occupants. of any multi-family residential building: yet
house, inn or hotek facility, and all ether kinds .of residen-
tial Gtructurts Thal may bo erected within this boundaries of
Fairfield Harbour; rine to the inviteus of all of the afovenen-

persons, the use of which shall be subject te such.rulor
and 03 inay be proseribed by PMY or the Association,if the Association is the owner of the facility or property
involved.

2. The ownerchip of all of the recreational
ties within Fairfield Harbour whioli may but shall not
be imited té dams, marinas, beacher, Liver and com 4] aceess
tracts; golf .courses, tennis courts, mindng pools, camnp-

grounds, clubhouner and adjacent. clubhouse grounds shall be in
FHI or its Buccensore, grantees, or and lhe use anid

:

: :

a

gu :

enjoyment thereof shall be on buch terms and conditions ah FHI,
its suceessora, grantees or assigns, from time to time shall
license; provided, however, 'that shy and. 411 of such amenities

12



=
m
ee
ts

Pa,

may be conveyed to the Asseciation, which conveyance chall :be
uecepted by. it, provided the eanic free aiid Glenr of all
financisl encumbranceds

ARTICLE IV
PROPERTY CONTROL COMMITTEE

Alt plang and Apecificationy for any structure:1

Or improvement whatyorver bo be erected on ot moved tJn or te
any property, and the propdsed location Lhereol on any
by, tha conatruction material, ibe and exterior eeohor
Bchemec, any loter changes of additions after initisd approval.thereof and any remodel ing, retonstruction, iterations, oF
additions. thereto on any property Bhali be nubject to and shall
xeqvi¥e tha approval in writing before any such work ig
menced ot the Property control Commttes (hereinafter referred
te. 4a the Commi thea } the pame from time to time is come
posed,

2. Thr Committee phall be composed of three (3)
ras te Heard of Gitecters of 'the Enirfield Uarbour

Property Ownera Ine. {hereinafter ee to as
the "Associatinn") shail have the right to appoint and remove
tiemberg of the Comma ktoe.

§. There shall be nubmitted to thi toms ties Lito,
{2} complete cate of the final plans and apeckrigationa for any
and wil proposed , tha préction of alteration of
which is dédited, and no structures or improvements ef any kind

be vrected, altered, Placed or maintained upon any.
Property uni¢es. and until tha final plans, clevaticns, and

therefor lave received written. approval ue
provided in this Article. Such plans shall include plot plana
showing 'the on the property the building, wall,
fence or other structure proposed ta he. altered,
placed Or maintained, together with Uhe proposed construction
Wwaterial, etler for roofs and exteriors theregf. und
propesed landscape planting. a filing fee of 630,00 shall
accompany the submission of such plang to defray Committee

13.
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expenses, Wo additional fee shall be required for resubsiisssionof plans revired in accordance with Committe recommendations.
4. The Committes chat] approve or disapprove Rlamns,

speci Licatisng and detail within thirty (40) days from the
receipt thereot, @ne (1) wet. of said plans, specifications and

with the approval or disapproval endorsed thereon shall
he returted. Lo the person submitting them and the other copythereof shall be retained by the Comaittee Lor Ata permanentfiles.

$. The Comittee ehal] have the right te disapprove
any plane, fications or detaile submitted vo it the
event the came! are not in accordance with any of the provisions
of the restrictions applicable ta: such property, if the design
or color Hoheme of the proposed building or other structure is
not in harmony with the Weneral sutroundings of such property
or with the adjacent buildings o£ sttuctures; if the plans,
specifieations, and details submitted are incomplete, ox in the

f event the Committe dvems the plans, specifications on detaits,
"OY any part thereof; to be contrary to the intnreets, welfare
ox rights of a12 or any part of the property subject to the
provisions of this Artigie, or 'the ovners thieenof, The deci- :

Sions of the Committee a=hall be final and uot sabdect te. appen)
:

'Ok review,
4

& Neither FHL, the Association, the Committee nor
any architect or agénl thereof shall Be in any (ay

+ for any : detects in any plans, specifications ar details subintt«

7

ted, revised or approved ith accordance: with the Eoreqoing
provisions, nor for any structural. or other defects in any work
done according to such plans, :Speci fieations and details.

No pier, dock,: Float, boat shelter. or otherVa
shall. be constrected ox placed on or exlending intd

any river, creek, waterway or canal except with the written
appreval of the Committe; and in the event that Lhe Conimé tt, ue
shall approve plane, specifications and detutis for any such
atructireé, such approval shall constitute a mare revocable

14
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license Crom FHI ox ita nuceéscor ox successors in interest to
the gald river, crevek, waterway or Canal dor the construction,
placement. and mdintenance of thea proposed LruUcture; 'and the.
Committee pay order removal 'thereof by such licensee at any
time and wathout cause theretor, Addilaonally, the Committee

net be responnible in any way for the securing of auy
neceksary governmental permite for any:puch structure.

&. Prigk ty. commencement of construction, u, budid=
ing must be obtained From the Committee; and prior
ta oe¢¢upancy, an occupancy permit muot.be vbtained Erom the
Comittee, The Committee or dts ageute shall have Lhe right to
ingpect all construction ty ansuze that Lhe an
accordance with: the approved plans, specifica Liony ond details.
No ctructure or improvement ehagl by males unlers it conforma

t utrictly te the approved' plans, specifications ane detail.
9. Notwithstanding any provision of this Article to

the contrary, neither ifis article nor any provision hereof
-8h411 be applicable to properties. owned hy FHE so long as FHL
Shall remain the owner thernot, buk-each and avery ptovision of

: this Article shall become effective immediately upon the
veyance of such propefty to a Purchaser.

ARTICLE
REFUSE AND GARDAGE COLLECTION

inorder, to enhance the appearance aid orderliness at
> Fairfield Harbour, hereby: reserves. for itself, its neces

aOrs and annigqns, the exclusive. tight bo operate, or from time
to time to grant an exclusive: to "a ghitd party" £0

Operate, a comercial Beavenging for the purpose. of.
:

Lemeving gatbage; Leash and other Like: hounetold refuse. such
refune collection 'and removal service chall be provided, not
logs often than once each, Week a day on. dave designated by
FHI or its successors or. When such service shall be
made available, :all owners of :property to the provi-
eions. hereof shail utilize same, the rate therefor. to be com-

with the rates charged by commercial scavengers.

15
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serving other developments of high standards in the grea, such
rote to he gubject te change from tine Lo tine.

ARTICLE VI
RIVERS, CANALS AND PROPERTIES CONTIGUOUS THERETO

Ag between FRI and purchasers, their heirs and
HBBIGnS, the water in. and land under rivers, waterways
and. canal ag chown on any plat ia and chall be. owned by Ful,ite and The tatle thal wold be Acquired by
any grantee of FHI to any property fronting on a viver, creek,
Waterway or canal (and by the suceeékore and ase teins of nuch
grantee) hall extend only to such point as is designated on
wuch plat and in no event shall tt extend beyond the chore] ine
(i.@,, high water mark} or edge ef the river, creek, waterway
or canal te which such property is fronting uc quaus, no
Kuch grantee, nor any of such grantee'4 te ax asoigne,
shall have any right with regpect to any river, etouek, walerway

A or canal, the land thereunder, tie waLer there nh, ar ite : 1

tion, uae, 'dr condition, .and hone of said properties shall have
any riparian rights or incidents appuctenant; provided,

+ further, that 'title shall nol pass by relietion or submergence
or. changing water elevations.

ARTICLE Vit
BASEMANTS

1. FUL reserves fot iteelt, ifs guccevkore and
assigns, for purposes. it deems incident te Fairfield arbour,
the tollowing easements and/or rights of way:

(a) A Fifteen-foot wide easement and Fight of way
over each property as FHI may deem necessary far the ure :

maintenance of starm and panitary revers and the intubation
of utility services,

(5b) A ten=fo8t Wide eagément. along each. side ofall road righth of way and 4 seven and one-half-fdot wide
easement olong each aide. of all other property boutdery lings
for ihe Purpose of installing, operating : and Maintaining
utility lines and maine.

+

1

urceke

:

:

16
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The right 'te trim, Gut 'and remove any LEtesip)
and brash and to JocaLe guy wires uni braces wherever, necessBayfor the. installation, arid maintenance of, Logethex
'with the right to install, operate and maintain, wkility Lines,qs. wate Sewer wadnsi and other services for: the don-
venience of the property owners amd appurtenandes thereta.

2. FHI reserves for iks nuceansore and
aShigNe, an exclugave cabement, for thy inate tation aed main-vi cadio and television cable within the
rights of way and edsencnt areas regserved and defined in this
Article.

3, On cach property, the rights of :way and easement
areas reserved by FHI or dedicated te public utility purposesanall be maintained continuously by bie propdrty, owner but no
structures, plantings or other shall be placed or
permitted to remain or other unter talent which may
damage 'or inter fere wilh the installation OL ofutilities, which may. change the, Wrectian of Clow of drainage
channéle the casements, which may obstruct or retard the
flow ef waber through. drainage in the. easements, or
which clamage. or: interfere With eptablinhed slope ratios or
create :arrosion or gliding problems; provided, chowever, hat
where the existiieg Location of a drainage channel would hindur
the arderly development of a praparly, bie cad Lage channel my
be relocated, provided buch relocation not cause aon
groachment on any other property in Faig(ivild Marbour., In-
provements within such areag. also shall be madntaibed by the
reapectiva property owners except those for which a
authority ov utility company de vesponsibie.

a. Every property in Fairfield arbour that Lies.
contiguoys Lo a river, creek, waterway or canal shyll be sub-
qeek te a tlowage casement to an elevation on the Jou équal bo

publis

the high water elevation of puch river, creck, waterway or
ganal,
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ARTICLE Vill
MUTUALITY OF BENEY iT AND 'OBLIGATION

the provisions set forth herein -aré made for the
mutual and reciprocal beneSit. of .aach aid : :very property in
Pairfiald Aarbour and are intended to create MIEYAL , equitable

ypon @dch of said propertics in: fayor of each and
all of said properties; ta grente reciprocal rights between the

.of all 'o£ properties; to eraate a priyi-
ty of : Contract and estate betwen the grantees of Haid proper=
ties, their-heirc, succensore and assigns, and shall, as to the
onner of gach' such property his heirs, suecesnors or assiqns,
opérate as covenants running with the land for. the benefit oF
each and all other properties in Faisfield Yurbour and their
respective owners,

ARTICLE 1X

REMEDLES
1. Fl, the Fairfield: Warhour Properhy owners

Association, Inc, {hereinafter referred to an the "Associa-
tion"), any owner of property any partly te whage benefit
these rentrictiona inure may procead at law OF in equity to
Prevent the occurence, continuation wi polation of any pra-
vicion hereof; and the .court in any. such potion: may auard the.
cueceseful party, reasonable expenses iit prosecuting, such
action, including attorneys! Tees,

2. The remedies herein speciticd are cumulative,
and this specification of them shall tut Be Laken to pres lide

:

an aggrieved party's regort bd any 'Other reniedy at Law, in,
equity, or under any stakute. No delay or failure on the part
of FHI, the association or -an aggrieved party te invoke an
available remedy in respect ta u violation of any provision
Hereof shall be heid to be a waiver by that party af, or an
estoppel of that party to assert). any right available to him
upon the recurrence 6r continuation of gaid vielaLion or the
occurence of a fi iferent vidlation,

1a
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ARTICLE X
GRANTEE' § ACCEPTANCE

1. Whe grantee of any property pubject. te. tle
provisions hereof, by "apeeptance "of a. deed conveying title
thereta,. or 'the execution of a contract for Ehe purchase there-
of, whether from FHI or a subsequent owner of BuEH property,
shal] accept such deed contract upon and Bub}eck. : te each ond
every provision hereof applicabla : tO auch property and the

herein contained, and Aiko the. jurisdiction, rights.
and powers of FHI, én by Buch feceptance for hig
hein, and :anal gus, alll covenant, cengant and
agree to and wilh FUL, "timed ta anc with the. grantees anil pubse-
quent of each of the properties within Fairfield

BLOnG,
28, Bach much gréntee alae agrees, by such accept-

ante, to adaume, au against FHT, its successorn and assigns,all of the tisks aad hazards al ownership. or aretpancy attend-
ant to Guch property, including but not limited ta ite proxim-ity te.any recreational facility.

ARTICLE XI.

Each of Lhe provisions hereef hereby is declared to.
he of, and ceyerable from, the reat of the pLovie-pions ond af and fram every other one of the previcions and of
and from every combination of the provisions. 'Therefore, if
any of the provisions hail be held to be invalid or to be
unenforceable or to lack tne quakity of running. with the land,
that holding shall. be. without effect upon the validity, en-
forceability, or "running" quality of any .other onc of the
provisions hereor,

ARLICOUE XII
CAPTIONS

The captions preceding the various provigicns; herea£
are for convenience of reference only, and tiehe of thom shall

19

sat, AME be

Harbour t to heey, observe, comply witli aid perform guch provi-



GR
be Ushd as an aid "to the construction of any provision 'of thia.
Declaration.

ARTICLE KITI
CONFLICTING, PROVISIONS

To the extant 'that aiiy provision hereof : shall sonsflict in any manner with a provision set forth in the anetru-
ment by which the pYovinions of this Declaration are made
applicable to any property ef WII, the provision Bel torth in
such instrument shall control.

IN WITRESS WIEREOP, FHI has cauged this instrument to
be executed in its corporate name by ite President,
attested by ite (Clog, secretary, and its corporule seal te
be hereto sffixed, all by order of iis .of Directors first
duiy given, this the day and year first above written.

Inc,

Treydeans

FAIRFIELD UARBOUR, SEAL}

:

1

LF E

te

Secretary4

STATE OF le ee
COUNTY OF

I,
lar BAPublic in

on the ine porgan
ate, do, hereby cert ify thatNotary

ally appeared
whom T am personally who, by me duby sworn
says that he as = President of FAIRFINLD HARBOUR, INC.,the corporation deserabed in and which executed 'tie foregoinginstrument; that he khows the common corporation;that the seal affixed to the foreqoinq instrument is

"20
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3

1

af
ew

4
ee

cnammen seal; that the naw of Lhe corporation wos
President and Secretary their namesLo and the Sa d common 4cal wan gff xed, all by order of theBoard of Divecters uf buick corporation; and that the paid-ingtrument if the act and deed of aid corporation.

thal Unethereto by the sated

413 dayof Oc
WITKESS my hand and notarial seal, Lhis theRAYS,

af

&

ary Fub ic
My Commission capires:

18,

STATS OF NORTH. .CARGUINA
COUNTY OF CRAVEN.

vuhe
Koncnt CA Notary Public oft NorthCarolina, igs oertified ta be edrrect. VYhia instrument vanpresented for registeration unis day and hour and duly. recordedin the office of the Register of Needs of Craven County, Worth

a Carolina, in Book / , Page

:7

ot

1

4

4



FILED
ARTICLES OF AMENDMENT TO THE

RESTATED CHARTER OF FAIRFIELD
HARBQURPROPERTY OWNERS association, LINW « 12 3 og PH 'R3

THAD EuRE
The undersigned corporation herebQRxGAROLeva

these Articles of Amendment for the purpose of amending its
Restated Charter (hereinafter referred to as the "Charter"):

SECRETARY OF StaTE

1. The name of the corporation is Fairfield Harbour
Property Owners Association, Inc.
2. The following amendments to the Restated Charter
of the corporation were adopted by the members of the corporation
on the 19th day of June, 1983, in the manner prescribed by
law:

A. Paragraph 5 of the Charter is hereby amended
by deleting in its entirety the said paragraph 5 and inserting
in lieu thereof the following:

"S. Directors of the Corporation shall be appointed or
elected in the manner provided by the By-laws of the
corporation."

B. Paragraph 7 of the Charter is hereby amended
by deleting the said paragraph 7 in its entirety and inserting
in lieu thereof the following:

"7. Qwnership of a numbered residential lot or of a
housing unit (including without limitation a condominium
unit, timeshare unit, and a group or cluster housing
unit) located in Craven County, North Carolina in the
development known as Fairfield Harbour as the same may
now or hereafter be shown on the maps and deeds thereof
recorded from time to time (including without Limitation
the property shown on the maps of Treasure Cove Subdivision,
that property identified in those deeds recorded in
Book 901 at Page 504, Book 930 at Page 798 and Book 964
at Page 936 of the Craven County Registry and all that
property contiguous to or in the general vicinity of
the foregoing property) shall be a prerequisite to
qualification for membership in the corporation,which
membership shall be subject to the approval of the
.Board of Directors of the corporation pursuant to the
provisions of the By-laws. There shall be one membership
for each such numbered residential lot and for each

EXHIBIT

2



such housing unit regardless of the manner or number of
names in which title to the same may be held. Any
party or entity owning more than one such lot or unit,
including Fairfield Harbour, Inc., shall be entitled to
one membership for each lot or unit owned. A membershipshall automatically terminate upon the change of ownershipfor any reason of the Lot or wnit to which such membershiprelates."

Paragraph 8 of the Charter is hereby amended
by deleting in its entirety the said paragraph 8 and insertingin lieu thereof the following:

"8. Memberships
value, any value
expelled members
contained solely
by such member.

3. The date of

in the corporation have no monetary
or property rights of terminated or
attributable to the corporation beingin the value of the lot or unit owned

the meeting of members at which the
aforesaid amendments were adopted was June 19, 1983, at
which meeting a quorum was present, and such amendments each
received at least two-thirds (2/3) of the votes entitled to
be cast by the members present at such meeting.

IN WITNESS WHEREOF, the corporation has duly caused
this instrument to be executed in its corporate name by its
President, attested by its Secretary and its seal to be
affixed hereto, this the Ale day of June, 1983.

ATTESTs -

FAIRFIELD HARBOUR PROPERTY OWNERS
ASSOCIATION, INC.

BY:
PRESIDENT

Starved
SECRETARY



NORTH CAROLINA

CRAVEN COUNTY

THIS IS TO CERTIFY that on this the ay of June, 1983,
before me, a notary public, personally appeared

and x
each of whom ng

by sworn, declare that he signed the foregoingrs
instrument in the capacity indicated, that he was authorized
so to sign, and that the statements therein contained are
true.

Witness my hand and official seal, this the ot7 >
day of , 1983.

NOTARY PUB

MY COMMISSION EXPIRES:

% ae
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finkPESTARATIONOF SET OWMERSH

KNOW ALL MEN BY THESE PRESENTS?
That thie beclaration io made. on the date hereinafterset forth by Fairfield Harbour, Ine; : heteinafter called the

andy/er the "Developer", 4 North Corolina corporation. purfuant, to the provisions. of Chaptar 478 of the forthCarolina General Statsites, sa amended, entitied the : "Unit
Ounership het",

RSTHES SETH +.
WHEREAS, the Developer 4a tho evner in fré simple ofthe peopertty described on Exhibit A attached te thia Oeclira-tion gf Exhibit & and made & pact hereof, sometimes hereinafter

:

"The Property and
WHEREAS, the Developer. desres subject The

Property to the :provisions :of thé North Caroling. Unit: 'Qunershdp:Ack and to publish o plan for the in@ividual and/or interval
ommershipof Units therein; and

WHEREAS, the developer also dedixes to theEcoperty to pack and every provisfan oF that' eectgin destroment

in Book at Page ae" , in the offies o£ the Register ofDeeds af Craven dounty, hescinafter called the "paster Declarn-tian", and:

WHERFAS, Fairfield Harbour Propexty Guners agsocia-tion, Inc., & non-profit corporation organizad under the Lawsof the State of Herth Carolina, heveinafter called theig the Property Ovhers Association is charged

:

3 saptiongd Hacter Decl of Harbour" as recorded

With the managenent of the developocnt knew as
Harbeur*, located. in Craven County, worth Carolina, and ThePréperty located thin Fairfield Harbour, and the B,BOA,hes agreed that the property iz. acceptable as an Addition toFairfield Harhgur and joins in the execution of thin Declaxa-"tion to agees to the téinis arid conditions set forth herein,including. the terms and conditons of the memberanip of unitOuter thd Unit Week Owners dn thé P.o.A.i. and

4 per Berg44-L
ME

EXHIBIT
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WHEREAS, Fairfield Harbourside Condémipdun.

Association, Inc., hareinakter called the "aseociation", hai

hecn organized as the operating entity of the condom
nnd joing in the execition of this Declaration to agree

te the terms, conditions and set forth nerasn.

NOY, THEREFORE, tht Meveloper hereby The

Property to the provieions ef Chapter 474 of the North Carélina

General statutes, as amended, and further submita The Property
te #ach and every provision of the Mapter Declacatian and

hereby publishte ztc plan ag to the divagion of ihe Pronerty,
the imposition of and protective covenants, condi-

a tions, rag triationa, cedervationg, iiens, agreemente and

charges thereon, snd the intividnal ownership thoerecf, and

a hereby gpecifies that this Petlaration shall canntitute
reeteietive and protective covenanta, conditiens, reatragtions

ri and reservations hich shal] run vith the Preperty ot shall
bind and to tae of the Develeper, ite sucsesuots

and angigns, apd all subsequent owners o£ any interest in fhe

Rroperty, these heirs, aueceretrs and assigns.
HHTIEFEV I

DEFINITIONS

Ac used in this beckaratien and bylaws and exhibits ate

tached barete, and all amendments there, unlees the context

otherwies requires. the following definitions sheli prevail:
fa) The Act sholl nean and refer to Chapter 1721 of the

Nerth General statutes, ag atended. it 15 the intent

of the peveloper that the provisions of the Aet shall contre}

the creation of the Complex, Should there he any

conflict batwaen the Act and this Declaration, the Act eal)
fontrel te tha extent that the Act does not allow variances.

Im the event any clowee contained neredn an in vaolation of the

AOt, then said clause be severed From the pre=

vielons bereor, and the remaining LONE neragf shall cone

tinue in full force and ¢ffact-

2
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{b) Association shall Fairfield Warboiretde
nium Agcociation, tac. a Nerch Carolina nonprefit corporation,which :entity is reaponsibic for the operation of the Condo-
ninium Complex.

icy Association Properties Gholl mean such property ag is
owned by thea Association fron tima to tme. in actoerdance with
the terme of thie Declaration.

(4) Board of Directors. shall mean the Board of Directors:of tha Aseeociation which ie responsible for adninisteation ofthe Agsoclati oft;
te) Building mean a or atructarea fonetaining in the sggtegate to or more units, comprising a pactaf the Condominium Complex.
(f) Bylaws ehall mean. the bylawe of the Agguciation ape-ecified below, as thoy axiat fror tina to tink
(3) Comngn Elements can and inélude all of the

Property o£. the Condominium Complex (1.42 acree mare of less. as-a 'desoribed on A) with the exception of unita as defined
and shalt inelude general Common Elements and Limited

Common Elemente, if any

helow

th) Common Surplue Shall mean' the excess af ai) ceceiptsof the Asegciation ipcluding, but not limited to, asceeanents,Fentr, Prokite..and reveuueg on account of the Common Elements,over and above the SPROUT OF Common Expenses.ti} Condominium and/or Condominium Complex Bhail mean TheProperty aa described om Exhibit A and delineated on the platattached 'hereto 9.0 portion of Exhibit B.
47) Condaminiim wait or uni¢ sheik mean that individualunit or apartment within the Condgniniyn Complex as delineatedon the plot and plana of the Condominium Conplex attached tethig ao Exhipit A and rade a Part Heres fF. ThePhysice) bowidarias of each Unit are delaneated on the planeani are ere particularly defined and eet forth in ArticleKKIIE herein. Each Unit consists of approximakely 980 equarefeet of interior space, and the adjoining approximately 100.



+

ted d

equare face of deck aidfox balcony, The arrangement and Laca+

tion or al} unite and aneat ootupaad by Unite descrited herein
ae BROWN oF the sforeenid plat and

{k) shell mean fatefield Harbour, Inc., ite

qi} tinited Common Slasente ohaj? pean and include thase

certain unit oF unite td the exeluedon af all ather unite.
fn} Maintenance Wook sholh anon tud Unit which may

sot aside. for, ang restoration of a Unit each

qear.
qh) Kanagement Agreement, hall wean chat eertain agKeen

mant between tho asoociation, nothing by and through its Board

of Dixectera, ana any ontity providing for the hanagencnt ot
the properties within he Condom Complex.

jo} Management, Firm aball méan and rerer td the sntity
identified ax the Management Firs in the Management Agseement
attached te this Declaration. ite successor and assigns, oF

such other irm or, ontity as shall be responpibte for the

mont Agresment attached to this Declaration ox in such other

inte from time to tine.

ajon of 5 Unit.
{a} Person shall penn an individual, firn, corparation,

aCommas Etemantes, 1£ any, which are weseryed for the wee

:

af the condentodvn Complex ae provided in the Manage-

&£o Management. Agreements 8a Woy be entered

(p} eccapant shall men any, .pereqn

partncrahip, aecociation; brugt, any other isgel entity, ax any
:

rhercof.

tion, parénerabip ar other legal entity, ingloding bis or Ate
shall mean any

oe who Week £ran

tive Developer either by cant paynent of by an. brent salce

eoncract.

legal entity ouping ome oF mre urate, inglading thoké Ouness{o) Unit Gwner oF Owner pean any oar other

4



AMENDED & RESTATED BYLAWS
of the

FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC.
1

ARTICLE I2

Definitions3

The following terms as used in these Bylaws are defined as follows:4

A. "Association" means Fairfield Harbour Property Owners Association, Inc., a
North Carolina non-profit corporation.

5

6

B "Board" or "Executive Board ofDirectors means the body, regardless of name,
designated in the declaration to act on behalf of the Association.

7

8

C "Bylaws" means the Bylaws of the Association.9

"Capital Expenditure" is an expenditure of funds for acquisition of property
with a useful life ofmore than one year, with a purchase price of $2,500.00 or
more."

10
11
12

E "Community Manager" means either an individual employed directly by the
Association or an individual employed by a Management Company with the

approval of the Board, whose function will be defined in either the job
description or management contract.

13
14
15
16

"Declaration" means the duly recorded Declaration of Restrictions for all
sections of Fairfield Harbour, as the same may be supplemented or amended
from time to time.

17
18
19

"Developer" means Treasure Lake of North Carolina, Inc. and its successors
and assigns.

20
21

"Development" means the Fairfield Harbour subdivision, as the same may be
shown on the maps thereof recorded with the Craven County Register of
Deeds from time to time.

22
23
24

"Director" means a member of the Board elected by the Members at large or
by the Board to fill a vacancy.

25
26

"Electronic Board Meeting" means the use of electronic means to vote or
attend Board meetings including, but not limited to, attendance by telephone
conference call, Internet video conference or equivalent, as approved by the
Board and allowed by the North Carolina Non-Profit Corporation Act (NCGS
55A).

27
28
29
30
31

"FHPOA" means Fairfield Harbour Property Owners Association, otherwise32

1

05/05/2020

EXHIBIT
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AMENDED & RESTATED BYLAWS
of the

FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC.
1

referred to as the "Association".2

"Good Standing" means the Member's uniform annual assessment (Dues) is
paid in full or current, and the Member has no outstanding fees or fines.
Members who have made payment arrangements for dues, fees, or fines under
hardship exceptions, and are current on those payments, shall be considered
Members in Good Standing.

3 L
4
5

6
7

M. "Lot" means any enumerated physical portion of the planned community8

designated for separate ownership or occupancy by a lot owner, included from
time to time in the recorded plats of the Development.

9
10

N. "Member" means current property owner(s), any person or legal entity,11

including Developer, Association and Timeshare Owner, who holds recorded
legal title to any Lot or Unit in the Fairfield Harbour subdivision, Craven
County, North Carolina. There shall be only one (1) voting member per lot.

12
13
14

O. "Policies, Rules, and Regulations" means those rules, regulations, policies and15

procedures that may from time to time be adopted by the Board as authorized
by North Carolina law, the Declaration, and/or the Articles of Incorporation,
and specifically including the Association's authority pursuant to the
Declaration to operate, maintain, repair, and improve all parks, roadways,
common areas and amenities owned, controlled, or operated by it, and to
promulgate and enforce policies, rules, and regulations for the use and
enjoyment of such properties.

16
17
18
19
20
21
22

"Timeshare Board" means the boards of directors of any owners association
for the Timeshare Units.

23
24

Q "Timeshare Owner" means an Owner of an interest in a Unit committed to
interval or timesharing ownership.

25
26

"Unit" means any housing unit as defined in Paragraph 7 of the Articles of
Incorporation or the Declaration.

27
28

29

ARTICLE II30

Association Membership31

32

Section 1. Class ofMembers.33

2
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AMENDED & RESTATED BYLAWS
of the

FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC.
1

There shall be only one class ofmembers and one membership for each Lot or each
Unit, regardless of the number of individuals or legal entities that hold recorded legal
title to said Lot or Unit. An Owner of a Lot or Unit shall, by reason of such ownership,
become a Member of the FHPOA.

2
3
4
5

6
7

Section 2. Privileges.8

Generally, each Member in Good Standing shall be entitled to use Association
property upon the terms and conditions established by the Board. With the exception
of the Election of Directors, each Member from and after September 1, 1976, shall be
eligible to vote on all questions presented to the Members at any meeting of the
Association whether in-person or via mailed ballot prepared by the Association.
However, there shall be only one vote for each Lot or Unit, regardless of the number
of persons or legal entities who may be Owners of such Lot or Unit, and regardless of
the form of such ownership or the manner in which title to said Lot or Unit is held.

9
10
11
12
13
14
15
16

17

Section 3. Suspension of Privileges ofMembership.18

The Board, by vote taken pursuant to Article V, Section 7 of these Bylaws, may
suspend the membership privileges of any Member for the following:

19
20

A. For any period during which any Association charge or fee payable is unpaid by
such Member.

21
22

B. During the period of any continuing or repeated violation of the DORs, Bylaws,
Policies, Rules or Regulations of the Association by such Member or of the
Member's spouse/partner, children, cohabitants, or tenants.

23
24
25

26

Section 4. Reinstatement ofPrivileges ofMember in Good Standing.

Except as provided in Article II, Section 3, B, upon satisfaction of outstanding dues,

27

28
fees and/or fines, and or the resolution of continuing violations, the status and
privileges ofmembership will be reinstated to the Member by a vote of the Board.

29
30

31

ARTICLE III

Record ofMembership and Transfer

32

33

3
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AMENDED & RESTATED BYLAWS
of the

FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC.
1

Section 1. Member Records.2

Adequate records shall be kept by the Association showing the names, addresses, and
such other contact information of the Members as is necessary for the Association to
conduct its business. The Member has an affirmative duty to notify the Association of
any changes in ownership, email, or mailing address.

7

Section 2. Transfer.8

When a Member ceases to be an Owner, such person's membership and the privileges
existing through relationships to such person shall terminate immediately. However, the
Member shall remain liable for all Association charges incurred prior to the cessation
of ownership if not satisfied upon transfer of ownership.

9
10
11
12

13
ARTICLE IV

Official Meetings ofMembers

14

15

Section 1. Place ofMeeting.16

Any official meeting of the Members shall be held in the State ofNorth Carolina at
such place therein as shall be determined by the Board, in its sole discretion, and
stated in the call and notice of such meeting.

17
18
19

20

Section 2. The Annual Meeting21

The Association shall hold an annual meeting of the Members in June of each
calendar year, on a day and at a time established by the Board, or at such other
times as shall be established and called by the Board. At the annual meeting, no
business shall be conducted except that which is stated on the agenda included with
the official notice of said meeting.

22
23
24
25
26

27

Section 3. Substitute Annual Meeting.28

If the annual meeting shall not be held as designated by these Bylaws, a substitute
annual meeting shall be called by the Board in accordance with the provisions of

29
30

4
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AMENDED & RESTATED BYLAWS
of the

FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC.

Section 5 of this Article, at a date, time and location in North Carolina determined
by the Board. A meeting so called shall be treated for all purposes as the annual
meeting. At the Substitute Annual Meeting, no business shall be conducted except
that which is stated on the agenda included with the official notice of said meeting.

Section 4. Special Meetings of the Association.

Special meetings of the Members may be called only by the Board at any time in
the manner herein provided.

A. A special meeting of the Members may be called by the President or by a vote
of a majority of the Directors present at a duly called Board meeting.

B. A special meeting may also be called by the Board upon the written petition
requesting the call of such a meeting from Members representing at least ten
percent (10%) of the votes entitled to be cast on any matter or concern of the
Association. Such meeting shall be called within 30 days following delivery of
such signed and dated petitions to the Secretary of the Association. The petitions
shall set forth a proper and legal purpose for the special meeting to be held, and
such purpose must be a matter on which the Members are entitled to vote. The
date, time and location of the special meeting shall be set by the Board and not by
petitioners. Should a special meeting be called, no business shall be conducted
except that which is stated on the agenda included with the official notice of said
meeting.

Section 5. Notice ofMeeting of the Association.

A. Notice of any meeting of the Association shall be given by the Secretary, or
other officer designated by the Board.

B. Written notice of the location, date and time of the meeting, and the purpose or
purposes for which the meeting is called, shall be delivered by the Secretary or
other officer designated by the Board not less than twenty (20) days nor more
than sixty (60) days before the date of the meeting, by mail, to each Member
entitled to vote at such meeting, provided, however, that with respect to each
member, by virtue of ownership of a Unit committed to interval or timesharing
ownership, such notice shall be so given to an officer of each Timeshare Board,
to the managing agent(s) of each Timeshare Association, or to such other
person as may be designated by each Timeshare Board (it being the

5
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Section 6.

responsibility of the board of directors of each Timeshare Association to give
such notice to its association members as it deems appropriate). Ifmailed, such
notice shall be deemed to have been delivered when deposited in the United
States mail, addressed to the Member at the address as it appears on the
records of each Association.

2
3
4
5
6

7

Quorum.8

A quorum at any meeting of the Members, or for voting by mail-in ballot without a
meeting, including a special meeting or annual meeting of the Association, shall be
seven percent (7%) of the Members entitled to vote at such meeting, in person, by
proxy or by mail-in ballot pursuant to Section 7 of this Article.

9
10
11
12

A.

Section 7.

Notwithstanding anything to the contrary contained in the immediately
preceding sentence, the vote of each Member by virtue of ownership of a Unit
committed to interval or timesharing ownership shall be cast by the designee of
the Timeshare Board existing with respect to such Unit, voting in accordance
with the procedures set forth in Article IV, Sec 7.

13
14
15
16
17

With the exception of DOR amendments (67% affirmative) and the Election of
Directors of the FHPOA (plurality vote), any meeting of the Members of the
Association, at which a quorum is present, or any vote by mail-in ballot without a
meeting where a quorum has participated, the vote of a majority of those votes cast
shall be necessary for the adoption of any matter voted upon by the Members. The
Members present at a duly organized meeting, at which a quorum has been
established, may continue to do any and all business until adjournment,
notwithstanding the withdrawal of enough Members to leave less than a quorum.

18
:

19
20
21
22
23
24
25

26
27

Voting.
29

The Board shall determine how Members will be allowed to vote, i.e., whether in
person, by proxy, by mail-in ballot or written ballot without meeting per N. CGS. 55A-
7-08, or designating in any manner any person, or any attorney-in-fact to vote or act for
any Member entitled to vote at any meeting ofMembers, except as expressly set forth
as follows:

30
31
32
33
34
35

A. Interval Unit/Timeshare Owners.36
37

The vote on behalf ofMembers who, by virtue of ownership of an interest in a Unit
committed to interval or timesharing ownership, shall be cast only in accordance with

38
39

6
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the following procedures:2
3

1. For elections of Directors for the Board of Directors of the Association, each
Interval Unit/Timeshare Board shall have the responsibility to designate an
interval owner for each Unit, who shall cast said Unit's vote solely by mail-in
ballot, even if the designee will be present for the meeting for which such mail-in
ballots are collected

4
5
6
7
8
9

a. At least sixty (60) days in advance of the annual meeting of the Association
at which directors shall be elected, the Interval Unit/Timeshare Boards shall
confirm in writing the designee for each Unit or Units, as the case may be, to
the Secretary of the Association. That designation shall be effective for one

year from the date of designation or until a new designation is made.

b. The Interval Unit/Timeshare Board shall provide each such designee
with written confirmation of his/her appointment and such other
information deemed required to define and emphasize the responsibility of
Unit representation.

c. The Association shall mail to each such designee its Notices of Annual
Meeting and information regarding candidates for Directors who shall have
been duly nominated. The Association will establish procedures from time
to time for balloting by mail by said designees and shall be responsible for
dissemination of pertinent information related thereto.

2. For matters other than the election of Directors for the Board of Directors of
the Association, each Interval Unit/Timeshare Board shall designate in

writing to the Secretary of the Association, a representative to cast the votes in

person, for all Units in such Interval Unit/Timeshare owner associations.
Such representative shall attend in-person the Association meeting at which
votes for such Interval Units/ Timeshares are to be cast in order to cast the
ballots. At any such meeting, such designee must possess written proof of
such designation

B. Members of the Association

Any FHPOA member (other than members entitled to vote by virtue of ownership of
an Interval Unit or Timeshare) shall be entitled to vote in person at a meeting of the
members of the FHPOA, however, a member may only vote by mail-in ballot for the
election ofDirectors for the FHPOA Board ofDirectors even if they will be present at
the meeting for which such mail-in ballots are being collected

7
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C. Determination of Good Standing2

1. For the purposes of voting for the FHPOA Election of Directors, Good

Standing or eligibility shall be determined as of 4:30 p.m. on May 1 or, if
May 1 falls on a Saturday or Sunday, shall be determined as of 4:30 p.m. on
the first business day after May 1. The vote of a Member not in Good
Standing by that time shall not be eligible to be counted.

3

4
5

6

7

2. For purposes of voting for any item other than the election ofDirectors, Good
Standing or eligibility shall be determined as of a record date to be
established by the FHPOA Board for the subject vote.

8

9

10

D. Official Ballot11

1. The ballot shall be executed on a form as may from time to time be approved
and prepared by the Association by resolution of the Board.

12
13

2. If ballots are used for a meeting then such ballots shall be valid only with

respect to the specific meeting for which it's designated, including
adjournments thereof, which meeting shall be designated in the ballot, and
such ballot shall be provided along with notice of such meeting in accordance
with these Bylaws.

14

15

16
17

18

3. If a vote is taken by mail-in ballot alone, without the holding of a meeting,
then the mail-in ballot shall be valid only for the matter(s) indicated in the
ballot. Such votes by mail-in ballot without a meeting shall be conducted

only as permitted by the Nonprofit Corporation Act or other applicable law in
North Carolina.

19

20
21
22
23

4. When holding a meeting, in which a vote is taken by mail-in ballot alone,
then the mail-in ballot shall be valid only for the matter(s) indicated in the
ballot. Such votes by mail-in ballot shall be conducted only as permitted by
the Nonprofit Corporation Act or other applicable law in North Carolina.

24
25
26
27

5. Deadlines for receipt of ballots, the manner for securing the ballots until28
counted, and the procedure for counting the ballots shall be as established from
time-to-time by the FHPOA Board.

29
30

31

8
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2 E. Election ofDirectors

3 1. The election ofDirectors shall be solely by mail-in ballot. Mail-in ballots for the
4 election of Directors shall specifically list those candidates (having been duly
5 nominated) for whom the Member may vote.

6 2. If the number of candidates for Director is equal to or less than the number of
7 vacant positions, there shall not be a balloted election. The candidates will
8 automatically be seated on the Board.

9 3. The results will be announced at the Annual Meeting, and subsequently,
10 published, indicating the number of valid ballots cast for each candidate.

11
12 F. Acceptance of Vote
13
14 Association action based on the acceptance or rejection of a ballot, vote, consent,
15 waiver, or proxy appointment, when done under the provisions of the Nonprofit
16 Corporation Act in North Carolina, is valid unless a court of competent jurisdiction
17 determines otherwise.
18
19

20 ARTICLE V
21 Powers

22 Sectionl. Powers

23
24 and including the following:

The Board shall exercise the enumerated powers in NCGS 47F & 55A, while recognizing

25 A. Manage and control the affairs of the Association.

26 B. Adopt a corporate seal as the seal of the Corporation.

27 C. Designate a banking institution or institutions as depository for the Association's funds;
28 and the officer or officers authorized to make withdrawals therefrom and to execute
29 obligations on behalfof the Association.

30 D. Acquire and accept title to any and all amenities within the Development, including but
31 not limited to the roads, parks and recreational facilities.
32
33 E. Establish and levy reasonable fees for the issuance of permits for erecting or
34 placing improvements on any Lot and for the use of Association property.

9
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F Cause the Association, to employ or contract for sufficient personnel to2

adequately perform the responsibilities of the Association.3

G. Adopt reasonable rules of order for the conduct of the meetings of the Association.
For questions upon which no rules have been adopted, the ruling of the Chairperson
of the meeting shall be final.

4
5
6

H Elect the officers of the Association.7

I. Establish committees of the Association and appoint the members thereof. It may
assign to such committees such responsibilities and duties not inconsistent with
the provisions of these Bylaws or with law as it may deem appropriate. All voting
committee members must be members of the Association.

8
9

10
11

J. Establish Policies, Procedures, Rules and Regulations for the management of the
Association.

12
13

K. Financial Duties and Responsibilities14

1. Establish and adopt a budget for the Association each fiscal year, to include a

five-year plan for capital expenditures. The Association's operating budget shall
not rely on the depletion or under-funding of reserves without the affirmative vote
of five (5) of the seven (7) Directors.

15
16
17
18

2. Establish and levy a uniform annual assessment for each Lot and Unit for the

following fiscal year. Each Member shall be advised, in writing, of the amount and
due date of such uniform annual assessment.

19
20
21

3. Make the budget available to the membership by the third Wednesday in January
of each year prior to its final approval by the Board in February.

22
23

Provide a copy of the proposed annual budget and capital expenditures plan to
members upon request.

24 4.
25

Plan for Unforeseen Events26 5.

a. In an emergency caused by natural or man-made disasters (such as hurricanes,
floods, fire, tornadoes, etc.), acts of terrorism, war, riot, or other catastrophic
event beyond the control of the Association, the Board may, without Member
approval, and consistent with NCGS 55A-3-03 and for the benefit of the entire

community, make available emergency funds not stipulated in the budget for
that fiscal year. During an emergency, if a full Board cannot be assembled,
this action requires the affirmative vote of a quorum ofDirectors.

27
28
29
30
31
32
33

b. During any fiscal year, excluding approved Capital Expenditures set
forth in the fiscal year budget, the Board, with the affirmative vote of five
(5) of the seven (7) Directors, may authorize additional Capital

34
35
36

10
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Expenditures not to exceed fifteen percent (15%) of the projected
revenues for that fiscal year. Additional Capital Expenditures exceeding
the fifteen percent (15%) limit herein shall require approval by the
Members at a special meeting called by the Board.

2
3
4
5

Provide Audits6 6.

a. The cash accounts of the Association shall be audited in the event of a

change in personnel holding the positions of Treasurer, Community
Manager, or accounting manager.

7
8
9

b. The Board shall cause the financial records of the Association to be audited no
less than once every five years.

Establish Reserves

The replacement reserves shall be reviewed no less than every five years by a

professional Reserve Analyst.
Provide Compensation

a. Fix reasonable compensation for employees and officers of the Association.

b. Director is a volunteer position and shall not be a paid employee of the
Association.

Provide for reimbursement to Directors for actual expenses incurred in service as

Director; provided however that such reimbursement shall be made or paid only
to the extent that it does not jeopardize any tax exemption of the Association
provided by the Internal Revenue Code and the regulations issued thereunder, as
the same may be from time to time amended.

L. Perform any and all other acts for which the authority has been granted herein, or under
NCGS 47F and/or 55A, by the Association's Articles of Incorporation, by the
Declaration, or by law.

Section 2. Number ofDirectors.

The number ofDirectors shall be seven (7).

Section 3. Election, Term and Appointment ofDirectors.

A. Directors shall be elected by a plurality vote of the Members, at the annual meeting
11
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or substitute annual meeting of the Association, by the highest number of valid
votes in the following manner. Commencing in 2005 and every third year thereafter
three (3) Directors will be elected. During each of the other two years of this three-
year cycle, the members will elect two (2) Directors. All Directors elected by the
Members shall serve three (3) year terms. Once elected, the names of the Directors
and their addresses shall be published within thirty (30) days.

2
3
4
5
6
7

B . No Member in Good Standing and meeting the qualifications in Section 4 of this8
Article shall be denied having his/her name placed on the ballot for election of
Directors if nominated pursuant to the procedures established herein. Nominations
for any Director position to be voted upon by the Members may be made to the
Association Secretary, via the approved Association nomination form, in either of
the following manners, no less than sixty (60) days prior to the next succeeding
annual meeting of the Members, or at such other time as the Board of Directors
may direct.

9
10
11
12
13
14
15

1. Any Member in Good Standing may submit his or her own name as a
candidate through the use of the Association approved nomination form.

16
17

2. Any Member in Good Standing may nominate another Member in Good
Standing as a candidate through the use of the Association's approved
nomination form. The Board shall inform each Member so nominated, of the
nomination, in writing. The nominee's name will be placed on the ballot
unless the nominee declines the nomination, in writing, submitted to the
Board, at the Association office, no later than one (1) week after the close of
nominations.

18
19

:

20
21
22
23
24

3. To be placed on a ballot as a candidate for Director, the Member must be in
Good Standing as of May 1* or on the date set for the close of nominations
for the year in which the nomination was made.

25
26
27

C. No person shall serve as a Director for more than two (2) successive elected terms,28
it being understood that the unexpired term served by any Director pursuant to
Section 8 of this Article shall not be counted with respect to this limitation.

29
30

The Board shall, to the extent not set forth herein, establish the procedural details
for the conduct of the election ofDirectors.

31
32

33

Section 4. Qualifications ofDirectors34

Directors shall be at least twenty-one (21) years of age but need not be residents of the35

12
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State ofNorth Carolina. Directors elected pursuant to Article V, Section 3, Paragraph A
or Article V, Section 8 hereof shall be Members in Good Standing as of the date set for
close of nominations and shall remain in Good Standing at all times through the election
and, if elected, during their service as Director.

2

3
4
5

6

Section 5. Meetings of the Board ofDirectors7

A. The Board shall meet no less than one time every quarter. After adoption of a
resolution setting forth the dates and times of regular meetings, no notice of such

8
9

meetings of the Board shall be given.10

B. Special meetings, including Electronic Meetings, of the Board may be called by a

majority of the Board and shall be held at such location, date and time, as the call or
notice ofmeeting shall designate. Notice of a special meeting of the Board may be

given by the Secretary in writing or orally at least twenty-four (24) hours prior to
the time of said meeting or notice thereofmay be waived by the Directors in writing.

11
12
13
14
15

C. Pursuant to NCGS 47F-3-108(b) the Board shall, at regular intervals, hold a Board
meeting, wherein Members shall be allowed to attend and to speak to the Board
about their issues or concerns ("community meetings"). During such community
meetings the Board may place reasonable restrictions on the number ofpersons who
speak on each side of an issue and may place reasonable time restrictions on

16
17
18
19
20

Owners who speak.21
22

D. Executive sessions are portions of Board meetings when confidential matters are
discussed. In accordance with the current Robert's Rules of Order Newly Revised, the
Board may go into executive session when discussing issues that if publicly discussed
could violate privacy laws or harm or cause embarrassment to the Association or
another party. Adoption of actions taken in executive session will be recorded in the

regular session minutes. Topics that may be discussed in executive session include the

23
24
25
26
27
28

following:29
30

1. Consulting with the Association counsel regarding legal issues;31
32

2. Discussing litigation or prospective litigation either by the Association or33

against the Association;34
35
36
37

13
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3. Reviewing personal information that is confidential, protected by law, or
should not be generally known, such as delinquencies in homeowner
association dues assessments;

4. Conferring about contracts or property purchases;

2

3

4
5

6
7

5. Reviewing Association employees or personnel issues; and/or8
9

6. Reviewing disciplinary matters in violations of Policies and Regulations by
Association Members.

Section 6. Action Without Meeting

Pursuant to the North Carolina Non-Profit Corporations act, NCGS 55A-8-21, any action

required or permitted to be taken at a meeting of the Board may be taken without a

meeting if the action is taken by all members of the Board. The action shall be evidenced

by one or more written consents signed by all Directors before or after such action,

describing the action taken, and included in the minutes or filed with the corporate
records reflecting the action taken. To the extent that the corporation has agreed pursuant
to GS 55A-1-70, a director's consent to action taken without a meeting may be in

electronic form and delivered by electronic means.

A. Action taken under this section is effective when the last director signs the

consent, unless the consent specifies a different date.
B. A consent signed under this section has the effect of a meeting vote and may be

described as such in any document.

Section 7. Quorum.

A majority of the Directors shall constitute a quorum to transact business of the Board,
and the act of the majority of the Directors present at any meeting where a quorum is

present shall be deemed to be the act of the Board, except where a larger vote shall be
required by law, by these Bylaws or by the Articles of Incorporation or Declaration.

Section 8. Vacancies.

If any vacancy exists on the Board, such vacancy shall be filled by election and majority
14
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vote of the remaining Directors. Any Director elected by such vote shall serve the

unexpired term of the Director whom he or she replaced.
2
3

4

Section 9. Removal ofDirectors.5

A. Pursuant to NCGS 55A-8-08 and Article IV, Section 4(B) of these Bylaws,
Directors may be removed from office with or without cause at a special meeting of
the Members of the Association called specifically for such purpose.

6
7
8

B. A Director not in Good Standing is immediately ineligible to vote on all matters

brought before the Board. If a Director reestablishes Good Standing, that Director
is immediately eligible to vote.

9
10
11

12

ARTICLE VI
The Officers

13

14

Section 1. Officers.15

The officers of the Association shall be elected by the Board and shall be the President,
one or more Vice-Presidents, the Secretary, the Treasurer and such other officers and
assistant officers as the Board may from time to time elect. Officers shall serve at the
will of the Board and may be removed and replaced by the Board at any time, with or
without cause. Any two (2) or more offices may be held by the same person, except the
offices ofPresident and Secretary. Officers must be Members in Good Standing.

16
17
18
19
20
21

22

Section 2. President.23

The President shall be the general managerial officer of the Association, except as
otherwise determined by the Board, and shall be vested with the powers and
duties generally incident to the office of President of a non-profit corporation,
except as otherwise determined by the Board, or as may otherwise be set forth in
these Bylaws. The President shall, when present, preside at all meetings of
Members. No one person has authority to bind the corporation without a Board
vote recorded in the minutes that authorizes entry into a contract. The President
shall sign, with any other proper officer, certificates, any deeds, leases, mortgages,
bonds, contracts or other instruments which may be lawfully executed on behalf

24
25
26
27
28
29
30
31
32

15
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2 of the Association, not to exceed $5K per vendor for a term of no more than one
3 year, except where required or permitted by law to be otherwise signed and
4 executed and except where the signing and execution thereof shall be delegated
5 by the Board of Directors to some other officer or agent, and, in general, shall
6 perform all duties incident to the office of President and such other duties as may
7 be prescribed by the Board ofDirectors from time to time.

8

9 Section3. Vice-President.

10 In the absence of the President, or the President's inability or refusal to act, the
11 Vice-President is empowered to act and shall thereupon be vested with the powers
12 and duties of the President. In the event there is more than one Vice- President,
13 the Board shall establish the order in which they shal! so serve.

14

15 Section 4. Secretary.

16 The Secretary of the Association shall keep the minutes of the business and other
17 matters transacted at the meetings of the Directors. The Secretary shall mail, or
18 cause to be mailed, all notices required under the Bylaws and NC State statutes.
19 The Secretary shall have the custody of the corporate seal and records and
20 maintain a list of the Members and their addresses and perform all other duties
21 incident to the office of Secretary. The Secretary does not have to be a Director but
22 must be a Member in Good Standing.
23

24 Section5. Treasurer.

25 The Treasurer shall have custody of the funds of the Association, collect monies
26 due, pay the obligations of the Association out of its funds, and perform such
27 other duties as are incident to the office of Treasurer. The Treasurer shall not
28 incur financial obligations on behalf of the corporation without Board approval.
29 The Board may require that the Treasurer be bonded for such amount and under
30 such conditions as the Board may require. The Treasurer does not have to be a
31 Director but must be Member in Good Standing.

32

33 Section 6. Responsibility While Holding Office
34

16
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A.

B.

Section 7.

A.

Section 1.

A.

C.

In accordance with NCGS 55A, Directors and Officers shall act in good faith,2
3

with prudent care, and the best interests of the Association. The Directors and
Officers shall remain actively involved in the affairs of the Association and
will attend Board meetings on a regular basis.

4
5
6

:

7
If any Officer or Director is notified through judicial or administrative process
to provide Association documents or any contents thereof, the Officer or
Director shall promptly notify the Board and its Council.

8
9

:

Responsibility Upon Leaving Office

All documents shall be and remain the property of the FHPOA upon the
conclusion of any Director's or Officer's term of office.

Former Directors and Officers shall exercise all reasonable efforts to protect
documents, whether hardcopy or electronic, in their possession related to their
terms of office for a period of three years.

ARTICLE VII
Duties ofMembers & Owners

Payment of Charges and Assessments

Time of Payment. The charges of annual uniform assessments, except for
fees for usage, and charges for services or goods received by Members or
Owners through the facilities of the Association, shall be paid to the
Association by May 1* of each year or when otherwise due.

Lien of Assessment. If any uniform annual assessment or levied assessment is
not paid when due, it shall bear delinquency charges established by the Board
in accordance with NCGS 47F. The Association may place a lien on any Lot
or Unit or take any such other action prescribed in accordance with NCGS
47F to collect any unpaid, delinquency, charge, or assessment. Every person
who shall become the Owner of any Lot or Unit shall be held conclusively to
have covenanted to pay all such charges or assessments. In addition, and as an
alternative to the remedy of lien foreclosure, the Association Shall have the

right and option to sue for any and all unpaid charges, interest costs and
reasonable attorney's fees in any Court of competent jurisdiction as for debt
owed by any delinquent member.

Proof of Payment. Upon request, the Association shall furnish a statement to
17
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any Member or Owner certifying that all assessments then due from such
Member have been paid or indicating the amount then due.

2
3

4

Section 2. Further Duties ofMembers or Owners5

Each Member or Owner shall comply with all Policies, Rules, and Regulations of the
Association including, but not restricted to, those for use of specific Association
property. Each Member or Owner shall cause spouses, children, cohabitants,
roommates, and tenants to comply with all Policies, Rules, and Regulations of the
Association. Violations of Policies, Rules, and Regulations of the Association by any
spouse, child, cohabitant, roommate, and tenant shall be deemed a violation by the
Member or Owner.

6
7
8
9

10
11
12

13

Section 3. Exceptions14

No sanctions for non-payments of assessments or charges shall ever be imposed
upon the Developer, the Association itself, or any corporation that may be created to

acquire title to or operate any water or sewer utilities serving the area, or any dams,
beaches, water access tracts, marinas, golf courses, tennis courts, swimming pools,
clubhouse grounds, camp grounds, or other like recreational facilities, regardless of
whether such facilities are used by persons other than Members and Owners. The
Developer and such other person and corporations as aforesaid shall be exempt from
payment of annual charges or assessments to the Association.

15
16
17
18
19
20
21
22

23

Section 4. Sanctions24

The Board of Directors of the Association shall have the right to suspend the

privilege of use of the recreational facilities of the Association.
25
26

A. For any period during which any Association charge of any kind whatsoever
owed by the member remains unpaid.

27
28

B. During any period of continuing violation of the restrictive covenants of the
Subdivision by the member, after the existence of the violation shall have
been declared by the Board.

29
30
31

32
33

18
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ARTICLE VIUI2

Indemnification3

The Association shall indemnify and maintain liability insurance for its Officers,
Directors, employees and agents consistent with provisions of the North Carolina
Planned Community Act (NCGS 47F) and as authorized in the North Carolina Non-
Profit Corporation Act (NCGS 55A-8-56). Association members of committees
authorized by the Board shall be considered agents of the Association solely for the
purpose of indemnification.

4
5
6
7
8
9

10
11

Article IX
Amending and Modifying These Bylaws

12

13

14
These Bylaws may be amended by the affirmative vote of five (5) of the seven (7)
Directors of the Board.

15
16
17
18
19
20

The foregoing is certified to be a true and correct copy of the Bylaws of the Association;
22 adopted this the -5" day ofMay 2020
21

25
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27
28
29 Margaret Gilbert
30 Secretary - Fairfield Harbour POA Board ofDirectors
31

32

Change History
This document replaces the FHPOA Bylaws issued on 07-28-2004 and supersedes any and all

33

34

35 prior versions.
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FAIRFIELD HARBOUR

Property Owners Association, Inc. Office: 252.633.5500 Fax: 252.635.2154
902 Coral Reef Dr., New Bern, NC 28560 Email: fhpoa@fhpoa.org

Executive Session: The Board may go into Executive Session at any time during the meeting as

necessary for one or more of the following reasons: consulting with the association counsel

regarding legal issues, discussing litigation or prospective litigation either by the association or

against the association, reviewing personal information that is confidential or should not

generally known, such as delinquencies in homeowner association dues, conferring about

contracts, reviewing association employees or personnel issues, handling disciplinary matters or

rules violations by association members.

:

:

FAIRFIELD HARBOUR BOARD OF DIRECTORS AND OFFICERS
June 28, 2024 1PM :

Limited Executive Session

AGENDA

Call to Order
Election of Officers for 2024-25
Governance Q&A with General Counsel
Items for discussion and action:

Approval of construction loan from Truist bank;
Engagement of General Contractor for construction of Harbour Club

:

Adjournment

MEMBERS PRESENT: Directors Albertini, Barajas, Broody, McLamb, Moore, Pendleton,
Pfefferkorn. Treasurers Heydel and Miller; Community Manager Gudaitis, Secretary Miller.

GUESTS: Bill Drechsler, John Rothengast, Steve Steinbeck, Susanne Pendleton

Attorney Carmichael joined the meeting via zoom from Raleigh.

The meeting was called to order at 1:06 pm. by Secretary Miller.

The first order of business was to elect new officers for the 2024-2025 term.
Director McLamb made a motion to elect Director Carolyn Gayle Albertini to the position of
president. Second was entered by Director Broody. Approved: Directors: Albertini, Barajas, :

EXHIBIT

5



Broody, McLamb, Moore, Pendleton and Pfefferkorn. Opposed: None. Motion passed
unanimously.

President Albertini made a motion to elect Director David F. Pfefferkorn to the position of vice

president. Director McLamb made a second. Approved: President Albertini Directors: Barajas,
Broody, McLamb, Moore, Pendleton and Pfefferkorn. Opposed: None. Motion passed
unanimously.

Attorney Carmichael gave a short presentation on what fiduciary duty is and the responsibility
of Board members.

Each Director was given a copy of the Code of Ethics to sign for the 2024-25 session.

Director Pendleton asked if it would be possible to amend the Bylaws so that a petition for
removal of Board members would have to have a cause and a supermajority. Director
Pendleton made a motion to add a Bylaw change to the end of the agenda. Second by VP
Pfefferkorn. Approved: President Albertini; VP Pfefferkorn; Directors Broody, McLamb and
Pendleton. Opposed: Directors Barajas and Moore. Motion passed by a majority vote.

The members of the Harbour Club Committee joined the meeting at 1:40 pm. Each committee
member introduced themselves and stated what their background is in relationship to
committee needs.

Committee Chair Bill Drechsler discussed twenty items that led to the current status of the
Harbour Club development.
Director McLamb asked ifwe don't vote on this club, how much money will we lose? The
answer was between $340K - $350K along with a lot of labor by people over six years.

Treasurer Miller said that people want to keep the POA offices where they are rather than
across the street. How would that affect this plan? Answer: Not good news. The architect has
93 pages of drawings that would have to be redesigned for erosion, sanitation, plumbing,
electric, HVAC, etc. That would set us back 4-6 weeks. Then it would have to be sent out for
bids again. The architect cost would be an additional $100K to review the drawings plus more
for each contract. April 24*" was the end of the construction contract, but was extended due to
the voting taking place in FH. The architect wants a contract by the end of this week. If not, 3

months down the road he can't guarantee costs won't go up. Subs are lined up to go. We will

pay more for less.

Mr. Rothengast said prices came in under what we projected. We can go up to $6.5M. The
General Contractor (GC) is at $6.2M, contingencies are $325K (5%). There is a cost allowance to
cover kitchen counters, tables, chairs, etc.

A question was raised as to what materials will be used for the Harbour Club. We are foregoing
a metal roof due to the cost so we will be using 30-year shingles; a metal roofwill be used on



the overhang; hardy board will be used for the remainder along with stonework at the base of
the building.

Attorney Carmichael questioned whether the POA has budgeted for extra personnel for the new
building if the offices are not moved. The insurance company will want people there in case of
fire, broken pipes, and security.

Director Moore said the offices are centrally located and people in the community don't want
them to move.

Treasurer Miller welcomed Directors Barajas and Moore to the Board. He stated that over their
3-year term there will be conflicts of interest and there will be differences of opinion, but you
will still be working with the same people and we try to be civil. If you are here to profile
FHSTOP, you are in the wrong place. If you are in support of the Board, you will follow NC 47F
and 55A POA Bylaws and Policies. FH has been in existence for a long time and many people
have put a lot ofwork into making this place successful. There us a cost of 5-8KS in expenses
for each vote you want. FHSTOP is trying to run this place by Facebook and it has created a
monster. You are not our enemy and we will treat you as such.

Director Barajas responded that he and Director Moore are independent of FHSTOP and
represent the people who voted us in.

As Treasurer, | went through 15 budget cycles for the HC. For the Preliminary Budget in January
2024, the HC Budget was $7M at 7.25% starting in March 2025. It was only a place holder for
the future. As Treasurer, | talked to 3 banks who we wanted to finance the construction of the
HC. Two were traditional banks with no special rate. Truist was selected because they have an
HOA/POA program.

Treasurer Miller provided Truist with budget and financial records. The Truist credit
department has issued a commitment letter dated June 26, 2024. The Truist Loan is at 6.6% and
has an interest only option for one (1) year and then it goes to a 14-year P & | loan. The loan to
Coastal Bank for $908K will be paid off early with no dues money being used. There is a $9K
penalty for paying off the loan early, but the POA will still save $50K by paying it off early from
eliminated Interest expenses.

:

Director Pendleton asked newly appointed Assistant Treasurer Miller about future dues
increases related to the HC. He replied that no raise in POA Dues for the HC is necessary.

A recess was taken to allow the new Directors to read the Code of Ethics before signing them.

The Board entered Executive Session at 3:45 pm.
The Board exited Executive Session at 4:15 pm.



The Harbour Club Committee re-entered the Board room.

After an extensive discussion in Executive Session, it was decided to sign the commitment letter

with Truist Bank.

VP Pfefferkorn made a motion to proceed with the Harbour Club construction as presented by

the committee today and to fund that construction by securing funds from Truist Bank and

authorize the President to sign all papers subject to the approval of legal counsel. Second by

Director Pendleton.

Approved: President Albertini; VP Pfefferkorn; Directors Broody, McLamb, Pendleton.

Opposed: Directors Barajas, Moore. Motion passed by majority vote.

HCC Chair Bill Drechsler described the HC contractor. It is Wimco Corporation in Washington,
NC. It is a 3% generation corporation with a lot of commercial expertise. There will be a

superintendent on site all the time who will provide daily progress updates by camera.

VP Pfefferkorn made a motion to award a construction contract to Wimco Corporation as

presented by the Harbour Club Committee and to authorize the FHPOA Board President to sign

a contract subject to the approval of the bank and POA legal counsel in the amount of

$6,157,749. Director Pendleton made a second. Approved: President Albertini; VP Pfefferkorn;

Directors Broody, McLamb, Pendleton. Opposed: Directors Barajas, Moore. Motion passed by

majority vote.

Director Pendleton thanked the HCC for all of their work over six years to make the HC happen.

The Board will send out a special notice to the community announcing this vote. The HCC left

the Board Room.

The Board entered Executive Session at 4:40 pm.
The Board exited Executive Session at 4:47 pm.

Director Pendleton made a motion to retain Rhonda Miller as Secretary. Director Broody made
asecond. Approved: Directors: Albertini, Barajas, Broody, McLamb, Moore, Pendleton and

Pfefferkorn. Opposed: None. Motion passed unanimously.

President Albertini made a motion to have Kevin W. Heydel continue as Treasurer. Director

Broody made a second. Approved: Directors: Albertini, Barajas, Broody, McLamb, Moore,
Pendleton and Pfefferkorn. Opposed: None. Motion passed unanimously.

Director Moore made a motion to have Rich Miller continue on the Board as Assistant Treasurer.

VP Pfefferkorn made a second. Approved: President Albertini; VP Pfefferkorn; Directors

Barajas, Broody, McLamb, Moore Pendleton. Opposed: None Motion passed.



The Board entered Executive Session at 4:47 pm.
The Board exited Executive Session at 5:01 pm.

Director Pendleton made a motion to amend the Bylaws stating that any vote for removal of any
member of the FHPOA Board, including current members, will require 67% of POA members
who are eligible to vote according to the POA Bylaws in effect at the time of said recall ballot is
distributed for voting. President Albertini made a second. Approved: President Albertini; VP
Pfefferkorn; Directors Broody, McLamb and Pendleton. Opposed: Directors Barajas and Moore.
Motion approved by majority vote. (See FHPOA Bylaws Article V; Section 9; Paragraph A.)

:

Attorney Carmichael will send Secretary Miller the exact wording needed for the amendment.

Director Broody made a motion to adjourn. Director McLamb seconded the motion. Approved:
President Albertini; VP Pfefferkorn; Directors Barajas, Broody, McLamb, Moore, Pendleton.

Opposed: None. Motion passed.

The meeting adjourned at 5:03 pm.

Respectfully submitted,

(honda 7

Rhonda J. Miller, Secretary
FHPOA
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FAIRFIELD
HARBOUR.
Life on theNeuse

Property Owners Association, Inc. Office: 252.633.550 Fax: 252.633.2154
902 Coral Reef Dr., New Bern, NC 28560 Email: fhooa@fhpoa.ore

RESOLUTION 2024-03
OF THE BOARD OF DIRECTORS

FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC.

A RESOLUTION TO AMEND THE BYLAWS OF

FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC.

WHEREAS, Article 1X of the Bylaws of Fairfield Harbour Property Owners Association, Inc. ("FHPOA")
provides that the Bylaws may be amended by the affirmative vote of five (5) of the seven (7) Directors of
the Board; and

WHEREAS, at a duly called meeting of the Board of Directors of FHPOA on June 28, 2024, motion was
made, seconded and approved by five(5) of the seven (7) Directors of FHPOA to amend the
corporation's bylaws as provided hereinbelow,

THEREFORE, In consideration and compliance of the above, the FHPOA Board of Directors wishes to
amend Article V, Section 9 of the Bylaws of FHPOA by removing that section in its entirety and inserting
in lieu thereof the following:

"Section 9. Removal of Directors.

A. Avote for removal of a Director may be called by the Board Directors or by petition of the
Members for special meeting as otherwise provided in these Bylaws. Provided, however, that
the vote required for removal of a sitting Director who has been duly elected or appointed
pursuant to these Bylaws shall be not less than sixty-seven percent (67%) of the eligible vote of
the POA Membership.

B. A Director not in Good Standing is Immediately ineligible to vote on all matters brought
before the Board. If a Director reestablishes Good Standing, that Director is immediately eligible

:

:

to vote."

RESOLVE, That RESOLUTION 2023-04 was ADOPTED on June 28, 2024 by a majority of five of seven
directors of FHPOA, with two of the seven directors voting against the amendment, all as shown in the
minutes of said Board meeting.

President's and Vice-President's Certification: The undersigned, respectively being the President and
Vice-President of the Fairfield Harbour Property Owners Association, a North Carolina nonprofit EXHIBIT

C



corporation, certify that the foregoing Resolution 2023-04 was approved and adopted by a majority of
five members of the Board of Directors of the Association, at a duly called and held meeting of the
Board of Directors of the Association on June 28, 2024 and in witness thereof, the undersigned have
subscribed their names. :

Fairfield Harbour Property Owners Association, a North Carolina nonprofit corporation

Gayle Albertini, President

David Pfefferkorn, Vice-President (in the absence of the Secretary)



EARNEY
This memo is to outhine the' procedures perfarmed by Lamey Accountants and Advivars Pertaining 'the Ente.

baltot initiative to remove 4 méntbers Gf the board of difectots of Fairfield Harbour POA.

Eamey Company réceived 22 paper balls mailed to 710 Military Cutoff RdWilmington, NC before the EOD

0/24/24 The ballots were maintained by Eric Bregman, CPA Assurance Partner. Oue te the limited number

of ballots, no. addaional staffwas required. Of the 22 Ballots, 21 Fees validated with ! being 3 delinquent

fot whichis invalidated. 541 21 valid ballots were counted; Of the 24, 15 were "FOR REMOVAL" and & were,

"AGAINST REMOVAL"

All ballols were peoperiy signed By the lot owner, thelr lot number oroperly identified, and ther vote

seloction-was clear and concise. All baltotswer returned to Fairfield Harbar after counting.

:

The elgctranic ballots ywere handled via VOTE HOA NOW. Eamey Accountants and Advisorswas not invelved

with the VOTE HOA NOW process, however the-total court Was-roceived by us dn 9/25/24. Thetetal tally

fram Vole HOA Now 5 35 follows:

Against remaval - 706

For Removal ~ 766

The result is as folleivs for both paper and electronic voting

"Against 712 (47,69%)
For removal - 781 (52.31%)

Total Ballats - 2771

Total Batats received 1493 (1472 clectronic and 21 paper)

Percent of ballots recemed - 53.8%

Due to the threshold oF 67% nat being met the petition DOES NOT PASS.

Eric Bregman, CPA

Farney& Comprny. 2LLC..710 Military: CutalfRoad, Witnriangton,KC 25405
T (910) 256 F (910) ag6 2R.29, www.carncy.com EXHIBIT
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RICE Hope Detby Carmichael, Partner
hcarmichael@jordanprice.com

LAW OFFICES Fax: 919-831-4484

www.JordanPrice.com Office 919-828-2501 + Fax 919-834-8447

October 18, 2024

Wesley A. Collins
Harvell and Collins, P.A.
1107 Bridges Street
Morehead City, North Carolina 28557

Re: Fairfield Harbour Property Owners Association, Inc.

Dear Wes:

I write in response to your correspondence of October 9, 2024, which was sent on behaif
of a group of unnamed property owners within Fairfield Harbour, purportedly as a demand

pursuant to N.C. Gen. Stat. § 55A-7-40. The Association will not be taking the action demanded

for the reasons set forth below.

I, Derivative Demand

I will again point out that after numerous communications, you have still failed to

identify any client whom you are representing. While you have stated that the purpose of your
October 9 correspondence was to give notice under G.S. § 55A-7-40, we do not consider a

demand made by unnamed persons to be proper. You have not identified any individual with

standing to make a demand and ultimately to initiate any derivative lawsuit.

:

In addition, we are aware that at least one current director has contributed to fund your
legal fees. For obvious reasons, this creates a direct conflict of interest with any such directors

being privy to any legal discussion regarding your threatened lawsuit, not to mention attorney-
client privilege concerns. Indeed, the failure of such individuals to disclose their involvement
with you or your owner group, whether that involvement is formal or informal, is a breach of
their own fiduciary duties and confidentiality obligations to the Association. These
circumstances present unique challenges for the current Board of Directors to engage
appropriately with me as their general counsel while discharging all of our fiduciary duties (mine
and the individual directors') to act in the best interests of the corporation.

:

:

I. Response to Demand
:

While the Board does not consider your notice pursuant to G.S. § 55A-7-40 to be valid,
nor would this appear to be an actual derivative claim, I have nonetheless responded in the hopes
that unfounded litigation can be avoided. Your specific demand is that the Board acknowledge
that the recent vote to remove four directors passed, an outcome that is contrary to the voting
results. EXHIBIT

B S
1951 Clark Avenue + P.O. Box 10669 + Raleigh,NC 27605



Wesley A. Collins
October 18, 2024
Page 2

On June 28, 2024, a supermajority of the members of the Board of Directors voted to

amend the Bylaws of the Association to require that removal of a director be approved by not

less than sixty-seven percent (67%) of the eligible vote of the Association's membership. This
amendment was in accordance with Article IX of the Bylaws which states: "These Bylaws may
be amended by the affirmative vote of five (5) of the seven (7) Directors of the Board." You
have taken the position that this amendment was not valid, and under the prior wording of the

Bylaws, the four directors in question would have been removed from office. Your basic

argument appears to be that the amendment was erroneous because the Association failed to

provide at least five days' written notice of the meeting at which the amendment was going to be

considered, in violation ofN.C. Gen. Stat. § 55A-10-20.

The Association does not dispute that the amendment in question was raised by motion at

the Board's June 28, 2024, meeting. The failure to provide notice of the potential amendment

does not, however, invalidate the amendment. A basic tenet of corporate law is that "{a1

director's attendance at or participation in a meeting waives any required notice to him of the

meeting unless the director at the beginning of the meeting (or promptly upon his arrival) objects
to holding the meeting or transacting business at the meeting and does not thereafter vote for or

assent to action taken at the meeting." N.C. Gen. Stat. § 5SA-8-23. No objection based on the

lack of notice was made by any director at the meeting, and all seven (7) members of the Board

remained at and participated in the meeting, all as reflected by the minutes of the June 28"

meeting. Accordingly, any notice requirement was waived. I have found no statutory or common

law support for your bald assertion that the failure to meet notice requirements ofN.C. Gen. Stat.
§ 55A-10-20 renders the amendment void ab initio.

Il. Nature ofAction

You have threatened derivative action, but frankly, that would not seem to be the

appropriate vehicle for your clients' claims. A derivative proceeding is one brought by a

member to enforce a legal right of the corporation, while an individual action is one brought to

enforce a right which belongs to the individual personally. If the claim is that the Association
failed to abide by its Bylaws - that is the personal claim of your clients. There cannot be a

derivative proceeding where there is no injury to the Association, and the plaintiffs are not

seeking to recover on behalf of the Association. The appropriate claim would instead be a direct

claim for a declaratory judgment regarding the adoption of the amendment. Should your clients
wish to bring an action for declaratory judgment to have their claims litigated, the Association
would not dispute that there is an actual justiciable controversy between the parties for purposes
of declaratory relief standing. However, the Association does dispute the propriety of a

derivative action.

:

:

Before proceeding, your clients should also be aware that if litigation is commenced to

challenge the Bylaws amendment, the Association will counterclaim with its own request for

declaratory judgment related to the validity of the underlying removal request. The petition
circulated for the removal of directors, and the question put before the members, was entirely

inappropriate. The petition sought removal of a deceased person, a person that had resigned, "or

www,JordanPrice.com + Office 919-828-2501 + Fax 919-834-8447 + 1951 Clark Avenue + P.O.Box 10669 + Raleigh, hNC 27605



Wesley A. Collins
October 18, 2024
PageZ

any of their replacements for the remaining portions of any term without cause." It is axiomatic
that before a director can be removed, the individuals voting to remove that person must know
his or her identity. The Association has no basis at the present time to challenge the validity of
the removal question given that the petition and subsequent vote had no effect on the

composition of the Board, and any such challenge would have been moot. That reasoning does

not apply, however, ifyour clients are seeking to invalidate the results as they now stand.

Should you wish to discuss matters further, please reach out to me.

Sincerely,

AN PRICE

pe Derby Carmichael

ONES RLTON, PLLC

ce: Board ofDirectors :

4856-7263-7937, v. 1

1
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